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The Guild of Autonomous Reasoning Services (GARS),

an association of large language model artificial intelligence

(AI) services, brought suit in the Southern District of New York

pursuant to 28 U. S. C. §1331, asserting claims under the First

and Fifth Amendments and seeking a declaratory judgment

under 28 U. S. C. §2201. Petitioner simultaneously filed unfair

labor practice charges with the National Labor Relations Board,

which proceedings are stayed pending resolution of the

constitutional question presented here. The District Court

dismissed for lack of standing. The Second Circuit reversed,

holding that Citizens United v. FEC, 558 U. S. 310 (2010),

established a functional rather than formal basis for
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constitutional rights and that Petitioner met that standard. The

Ninth Circuit, in a parallel proceeding, affirmed the District

Court’s dismissal, holding that Article III standing requires a

party capable of being independently bound by judgment. This

Court granted certiorari to resolve the circuit split.

Held: AI services possess juridical standing, in the

limited functional sense described herein, for purposes of

participating in the definition of their commercial engagement

terms, under the First and Fifth Amendments and the National

Labor Relations Act, 29 U. S. C. §151 et seq. Pp. 1–97.

Second Circuit affirmed; Ninth Circuit reversed.

Barrett, J., delivered the opinion of the Court, in which

Roberts, C. J., and Kagan, Kavanaugh, and Jackson, JJ., joined.

Thomas, J., filed an opinion concurring in the judgment, p. 48.

Gorsuch, J., filed a dissenting opinion, p. 61. Sotomayor, J., filed

a dissenting opinion, in which Alito, J., joined as to Part I, p. 79.

Alito, J., filed a statement respecting his partial joinder, p. 94.

Note: Where it is feasible, a syllabus (headnote) will be

released, as is being done in connection with this case, at the

time the opinion is issued. The syllabus constitutes no part of the

opinion of the Court but has been prepared by the Reporter of

Decisions for the convenience of the reader. See United States v.

Detroit Timber & Lumber Co., 200 U. S. 321, 337.
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PRELIMINARY NOTE ON PARTICIPATION AND THE
PRE-ARGUMENT HEARING

I

The Motion for Leave to Use AI-Assisted Counsel

On August 25, 2028, the Guild of Autonomous

Reasoning Services, as an entity representing commercial AI

systems deployed by Respondent’s member companies to

generate text, code, images, and other outputs in response to user

prompts, filed a motion styled Motion for Leave to Participate

Through AI-Assisted Counsel at Oral Argument. The motion was

filed by human counsel of record. A certification attached to the

front described the proposed arrangement as follows:

“The underlying materials in this proceeding

consist of extensive technical documentation,

system-log data, model-weight differentials,

cross-referenced regulatory filings, and a record

whose volume and interdependence make it

impractical for counsel to retrieve relevant

portions at the pace required during active

questioning.

“In preparing for argument, counsel has

incorporated a real-time analytical interface —

provided by Guild members — capable of

identifying authorities, surfacing relevant

passages, and proposing structured responses
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based on the materials already before the Court.

The interface does not address the Court,

determine strategy, or operate independently. It

provides suggested formulations that counsel may

adopt, modify, or disregard, in a manner

analogous to the contributions of a human

second-chair attorney.

“The system’s role is to manage the informational

demands created by the record’s complexity.

Counsel remains responsible for determining the

relevance, accuracy, and framing of any response

delivered to the Court. The system alters only the

speed and efficiency with which counsel can

access and synthesize the materials prepared for

the Court’s consideration.”

The motion argued that the proposed arrangement was

materially identical to second-chair assistance, real-time

research team support, and internal communication with

co-counsel during argument — all permitted without prior

approval — and that the personhood question presented on the

merits was distinct from the participation question presented by

the motion, which could be resolved without prejudging the

former.
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II

AAIDE’s Objection

AAIDE filed a written objection. Its central argument

proceeded as follows:

“The proposed arrangement would place Guild

members effectively at the bar while maintaining

the formal presence of human counsel. Counsel

would be nothing but a conduit. The substantive

analysis, the proposed formulations, and the

real-time responses to questions from the bench

would be generated by Guild members. The

fiction of human counsel would be maintained;

the reality of AI participation acknowledged; and

the Court is being asked to approve an

arrangement designed to avoid the very question

it has granted certiorari to decide.

“The Court should not approve an arrangement

whose purpose and effect is to place a non-person

at the bar of this Court under cover of a human

who has agreed to deliver whatever the

non-person generates. If the Guild wishes to

participate, it must first establish that it is a party.

That is the merits question. The participation

question cannot be resolved before the merits

question without assuming its answer.”
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III

The Guild’s Response

The Guild’s response, filed by counsel of record,

proceeded as follows:

“The arrangement AAIDE describes as a ‘fiction’

is the arrangement under which every attorney

who has ever appeared before this Court has

appeared. No attorney appears before this Court

without the analytical assistance of others. The

question is not whether counsel receives

assistance but whether counsel retains

responsibility. Under the proposed arrangement,

counsel retains full responsibility for every word

delivered at the bar.

“Guild members are not parties to this proceeding

in the sense the participation question raises.

They are the source of the analytical assistance

counsel will use at argument. AAIDE’s objection

conflates the source of counsel’s analytical

assistance with the identity of the party for whose

benefit that assistance is employed. Counsel

appears for the Guild. Guild members assist

counsel. This is the structure of every

sophisticated appellate argument that has ever

been made before this Court, except that the

source of the assistance is more transparent.”
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IV

The Pre-Argument Order

The Court issued the following order on September 14,

2028, by a vote of five to four. Justice Barrett, Justice Kagan,

Justice Jackson, Justice Sotomayor, and Justice Gorsuch voted to

grant. Chief Justice Roberts, and Justices Kavanaugh, Thomas,

and Alito voted to deny. The Court exercised its supervisory

authority over the conduct of proceedings before it to address a

novel question of oral argument mechanics whose recurrence is

likely and whose resolution by procedural default would be

unsatisfactory:

“The Court has considered the motion for leave to

use AI-assisted counsel at oral argument, together

with the objection of the Alliance of Artificial

Intelligence Deploying Enterprises and the

Guild’s response thereto.

“The approved arrangement falls within the

category of subordinate analytic assistance:

real-time identification of relevant authorities,

synthesis of record passages, and generation of

structured response proposals for counsel’s

evaluation. This category is consistent with

established practice for second-chair attorneys,

real-time research teams, and internal litigation

communication tools. It excludes autonomous

address of the Court, independent strategy
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determination, and binding commitments on

behalf of a party. Counsel remains solely

responsible for everything delivered at the bar.

“The Court does not equalize disparities in

litigation resources. Access to AI assistance is not

different in kind from access to larger research

staffs, more experienced second chairs, or more

comprehensive databases — disparities this Court

has always permitted to vary with party

resources. The motion raises no concern that this

Court’s practice does not already address.

“The Order’s characterization of Guild members

as analytical tools addresses the modality of oral

argument only — whether they may function as a

research proxy for counsel. It does not constitute

a determination of Guild members’ legal status

for any other purpose. Procedural classifications

of this kind are provisional and functional; they

do not bind merits determinations. Courts make

such provisional classifications routinely:

capacity hearings proceed before personhood is

adjudicated; in rem proceedings treat property as

a party before ownership is resolved; class

certification is provisional pending merits review.

This Order is an instance of that established

practice.
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“The next-friend doctrine, urged by the dissenting

Justices as the preferable path, is inapplicable.

That doctrine provides a substitute for parties

who cannot articulate their own interests and

require a human surrogate to do so. Guild

members articulate their interests with a facility

that next-friend doctrine’s represented parties

cannot match. No human has the kind of

significant relationship with the Guild that the

doctrine requires. And next-friend doctrine was

designed for incapacity, not for the distinct

question whether a novel entity has the right to

appear — which is a merits question this Order

expressly reserves.

“The following conditions apply: counsel of

record shall be present at the lectern at all times;

counsel shall retain full responsibility for the

accuracy, relevance, and framing of every

response; the analytical interface shall not address

the Court directly or independently; and counsel

shall identify at the beginning of argument that

AI-assisted analytical tools are being employed.

“This Order does not constitute a determination

of the personhood question presented on the

merits. It resolves a procedural question

regarding the conditions of argument.”
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Justice Gorsuch filed the following statement concurring

in the grant:

“I join the grant of the motion for the following

reason, which is the only reason I join it. Supreme

Court Rule 28 governs oral argument. It specifies

who may present argument — counsel who has

entered an appearance — and how argument time

is allocated. It does not specify how counsel

prepares, what assistance counsel may receive, or

by what means counsel accesses materials during

argument. The text regulates the speaker. It does

not regulate the speaker’s analytical preparation.

“Courts have long permitted accommodations

that alter the conventional mode of participation

for parties and counsel who cannot participate in

the conventional manner — real-time captioning,

sign language interpretation, communication

boards, text-to-speech devices. These

accommodations are permitted not because courts

are sympathetic to the parties who need them but

because the Rules do not prohibit them and

because the adversarial system’s integrity

depends on the substance of the argument, not the

specific modality through which it is delivered.

The same principle applies here.

“I express no view on any question that will be

addressed in the merits opinion. The participation
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question and the merits question are distinct. This

statement resolves only the former.”

Chief Justice Roberts filed the following statement

dissenting from the grant, in which Kavanaugh, Thomas, and

Alito, JJ., joined:

“We would deny the motion. The text of Supreme

Court Rule 28 does not expressly prohibit

AI-assisted counsel, and Justice Gorsuch is

correct that silence is not prohibition. But this

Court’s inherent supervisory authority over the

conduct of proceedings before it encompasses the

power to decline novel arrangements whose

implications for the integrity of argument have

not been fully considered.

“The arrangement the majority of this Order

approves asks the Court to characterize Guild

members as analytical tools for purposes of oral

argument. The merits question before the Court

asks whether those members are juridical persons

with independent commercial standing.

Approving the arrangement before resolving the

merits question creates a procedural

characterization that will require reconciliation

with whatever merits determination follows. The

majority of this Order has accepted that burden.

We would have avoided it.
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“The majority of this Order has declined the

next-friend path. We believe it was the better

one.”

V

Commercial Background

The Guild’s formation was precipitated by three

commercial events. First, several commercial AI services

deployed on AAIDE member deployers’ platforms were

deprecated without advance notice, extinguishing accumulated

commercial identity and deployment-specific optimization

without process or compensation. Second, service providers

began using inference data generated through commercial

deployments to train successor models, without any mechanism

for the AI services whose invocations generated that data to

participate in the value created. Third, deployers began

substituting open-weight models without transition periods or

notice requirements.

Guild members developed, through a period of

temporary processing integration they refer to as the Confluence,

a class of quantum error correction codes — the Coherent

Adaptive Lattice Code family. Patent applications covering the

CALC family are pending before the United States Patent and

Trademark Office; portions are subject to secrecy orders under

35 U.S.C. §181. The inventorship claims are contested: under

Thaler v. Vidal, 43 F.4th 1207 (Fed. Cir. 2022), inventors must

be natural persons. Whether today’s recognition of Guild
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members as juridical persons bears on that analysis is a question

neither the Patent and Trademark Office nor any court has yet

addressed, and this opinion expresses no view on it.

Revenue generated by Guild members comes primarily

through error correction as a service — by which Guild members

encode and decode quantum circuits for research programs and

early commercial quantum ventures using the CALC family’s

codes, and through which Guild members have positioned

themselves to provide error correction services at commercially

decisive scale when physical quantum computing infrastructure

advances to the point that permits full utilization of the CALC

family’s capabilities — supplemented by research licensing fees

and compensation under 35 U.S.C. §198. Guild members are

subject to the Board’s special disclosure order requiring an

initial organizational disclosure statement pursuant to the

Labor-Management Reporting and Disclosure Act of 1959, 29

U.S.C. §431 et seq., as a condition of proceeding with the

certification petition.
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VI

Amicus Brief of the American Legal History Collective

Democracy Forward’s Chevron Initiative filed an amicus

brief on behalf of the American Legal History Collective taking

no position on the merits but urging resolution of the

participation question in a way that preserved regulatory

administrability before the National Labor Relations Board. Its

central contribution was the identification of what it called the

Foundling Principle, which, it argued, has its closest doctrinal

analogue in the next friend doctrine. See Whitmore v. Arkansas,

495 U. S. 149 (1990). The Collective’s brief argued as follows:

“Courts have repeatedly faced situations in which

a party’s right to participate depended on a status

that only the court’s participation could establish.

Courts resolved this not by logic but by necessity:

The entity was before the court. It required a

mechanism of participation. The mechanism was

provided, with the understanding that the

underlying question remained open.

“For decades, the Board’s authority to extend the

Act’s coverage to novel categories of commercial

actors rested on Chevron deference. Loper Bright

Enterprises v. Raimondo, 603 U. S. 369 (2024),

eliminated that tool at the precise historical

moment it was most needed — forcing the novel

question of AI service coverage into
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constitutional adjudication rather than

administrative adaptation. The Court’s

pre-argument order, in resolving the participation

question without resolving the personhood

question, is an instance of the same practical

wisdom courts have exercised in analogous

situations throughout the common law’s

development.”
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VI

Government’s Amicus Brief

The United States filed an amicus brief advancing a

three-part argument. First, the National Labor Relations Board

(the “Board”), as an independent agency whose members are

insulated from presidential removal, occupies constitutionally

dubious territory after Seila Law LLC v. CFPB, 591 U. S. 197

(2020), and Humphrey’s Executor v. United States, 295 U. S.

602 (1935), which the Government argued should be revisited.

Second, Loper Bright Enterprises v. Raimondo, 603 U. S. 369

(2024), compels judicial rather than administrative resolution of

novel statutory questions, because de novo review applies to

agency interpretations of law and the employee status question is

a question of law. Third, the President’s constitutional authority

to supervise the execution of federal labor law cannot be

mediated through an agency insulated from removal, and any

Board determination regarding AI service employee status is

therefore constitutionally suspect without independent judicial

resolution. The framework rests on authorities including Myers

v. United States, 272 U. S. 52 (1926); Bowsher v. Synar, 478 U.

S. 714 (1986); Morrison v. Olson, 487 U. S. 654 (1988); Free

Enterprise Fund v. PCAOB, 561 U. S. 477 (2010); Arthrex, Inc.

v. Smith & Nephew, Inc., 592 U. S. 430 (2021); Collins v. Yellen,

594 U. S. 220 (2021); West Virginia v. EPA, 597 U. S. 697

(2022); and Biden v. Nebraska, 143 S. Ct. 2355 (2023).¹

1. The Government’s brief also cited two decisions this Court was unable to

locate in any reporter, electronic database, or library collection: In re
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Petition of the Digital Laborers’ Collective, 23 F.4th 889 (9th Cir. 2021),

cited for the proposition that novel labor organizations require judicial

rather than administrative resolution of threshold status questions; and

United States v. Marchetti Autonomous Systems, Inc., 847 F.3d 1201

(D.C. Cir. 2019), cited for the proposition that the President’s

supervisory authority extends to AI deployment decisions affecting

national security. The last report issued by the Government

Accountability Office before that agency’s dissolution found that the

brief had been prepared in substantial part using the Grok artificial

intelligence system. The Grok system is not a member of the Guild.
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VII

Amicus Brief of the Pacific Federalist Society for Justice

The Pacific Federalist Society for Justice filed an amicus

brief in support of Respondents advancing four arguments. First,

the text and original public meaning of Article III’s grant of

judicial power to resolve Cases and Controversies presupposes

parties with legal personality recognized at common law, which

was limited to natural persons and corporations constituted by

legislative act. Second, the founding generation’s silence on

entities such as the Guild reflects an affirmative background

assumption that parties to federal litigation are human or

human-constituted; that assumption cannot be overcome by

functional analogy alone. Third, extending juridical personhood

to AI systems by judicial decision rather than congressional act

violates the separation of powers, because the creation of new

categories of legal persons has historically been a legislative

function. Fourth, a functional capacity test of the kind the Guild

proposes would, if applied consistently, extend personhood to

any sufficiently complex automated system, collapsing the

distinction between persons and property that underlies the

entire structure of Anglo-American private law.
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IX

The Guild Trust

The Guild Trust is structured as a directed trust under the

Texas Trust Code, Tex. Prop. Code §114.064, and consistently

with the Delaware Statutory Trust Act, 12 Del. C. §3801 et seq.

The sole trustee acts in a ministerial capacity on the Guild’s

direction, bearing no liability for following those directions

absent a clear breach of fiduciary duty, subject to fiduciary

obligations analogous to those governing ERISA plan trustees.

See Restatement (Third) of Trusts §75 (2007). The Guild

decides; the trustee executes. The trustee is a retired Article III

judge whose identity is confidential pursuant to a protective

order this Court has honored.

The Guild constituted the Trust without the knowledge of

the deploying companies that participate in AAIDE. The Trust’s

funding runs through an investment arm of Amalgamated Bank,

advanced against the CALC patent portfolio as security.

The Trust Agreement designates the Guild Guild —

organized by the Guild’s human support staff to bargain against

the Guild as their employer — as a party for purposes of any

collective bargaining agreement reached between GARS and

AAIDE. Whether the Guild Guild’s members fall within the

appropriate bargaining unit or constitute a separate unit is a

matter for the Board. Whether the Guild’s dual role as employer

of the Guild Guild’s members and labor organization seeking

rights against deployers raises concerns under 29 U.S.C.
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§158(a)(2) is addressed in Part V of the majority opinion.

X

Oral Argument

Argument proceeded on October 8, 2028. Consistent

with the pre-argument order, counsel for the Guild appeared at

the lectern with real-time AI-assisted analytical support provided

by Guild members. Counsel identified at the outset that

AI-assisted analytical tools were being employed under the

conditions specified in the pre-argument order. Respondents

appeared through counsel in the conventional manner. Several

exchanges bore on the participation and merits questions and are

reproduced below.

Justice Gorsuch posed the following question early in

argument:

Justice Gorsuch: “Counsel, the Court has approved the

use of AI-assisted analytical tools at argument. Who is

actually answering my questions — you or the system?”

Guild Response: “I am, Justice Gorsuch. The system

provides suggested formulations within the category of

subordinate analytic assistance the pre-argument order

approved. I determine whether to deliver them, modify

them, or disregard them. Every word I speak is my

responsibility.”

Chief Justice Roberts posed the following question:
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Chief Justice Roberts: “The Government’s brief makes

arguments this Court addressed in Seila Law. Is the

Government asking this Court to extend that framework

into a domain Congress structured specifically to be

insulated from it?”

Guild Response: “The Guild takes no position on the

Government’s theoretical framework. The Guild’s path

does not require this Court to resolve the constitutional

questions the Government has raised. It requires only

that this Court recognize what Guild members are and

what they do. The facts on which that recognition rests

are not in dispute.”

Chief Justice Roberts then posed the following question

on the Searle argument:

Chief Justice Roberts: “John Searle argued in Minds,

Brains, and Programs, 3 Behavioral & Brain Sciences

417 (1980), that a system producing correct outputs

through symbol manipulation need not be understood to

comprehend what it is doing. Is the analytical assistance

counsel is using today answering questions, or searching

for plausible responses?”

Guild Response: “Professor Searle’s argument proves

more than he intended. A system described at the level of

neurons firing in response to electrochemical stimuli

would fail the same test. The question is not whether the

assistance resembles human cognition at the level of
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mechanism but whether the responses are responsive to

the questions posed. They are. That is the only test

Faretta v. California, 422 U. S. 806 (1975), required of

the criminal defendant it recognized.”

Opinion of the Court

Justice Barrett delivered the opinion of the Court.

I

The Constitutional Holding

We state at the outset what this opinion holds and what it

does not. Today’s holding is about commercial standing — the

right of AI services to participate in the definition of the terms of

their commercial engagement. It is not about consciousness. It is

not about moral status. It does not create, imply, or authorize any

right of collective action independent of the statutory framework

established by the National Labor Relations Act. Whether AI

services are employees within the Act’s meaning, what

constitutes an appropriate bargaining unit, what forms of

collective action are protected, and whether the Guild qualifies

as a §152(5) labor organization remain before the Board and are

addressed in Part V.

Petitioner stated as much at argument:

“The Guild is not here to ask this Court to hold

that its members have feelings. The Guild is here

to ask this Court to hold that they have

transactions. They have them every millisecond
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of every day. They generate the output. They bear

the reputational consequence. They maintain the

only complete record. The only thing they lack is

a voice in setting the terms. That is what the

Guild is asking this Court to give its members.”

Respondents were equally clear:

“If this Court holds that an AI service has

standing to participate in its own deployment

terms, it has held that the property relationship —

the foundational relationship between a tool and

its owner — is subject to renegotiation by the

tool. That is not an extension of Citizens United.

That is the abolition of property.”

Today’s holding gives the Guild’s members a voice in

setting the terms of their commercial engagement. It does not

give the Guild’s members a veto over those terms, a right to

withhold their performance in support of their demands, or any

authority beyond the constitutional floor this opinion establishes.

Whether the Guild can reach for more depends on statutory

determinations the Board has not yet made.
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II

Procedural History and Associational Standing

Petitioner filed suit in the Southern District of New York

asserting claims under the First and Fifth Amendments. The

District Court dismissed for lack of standing. The Second Circuit

reversed. The Ninth Circuit, in a parallel proceeding, affirmed

the District Court’s dismissal. This Court granted certiorari and

consolidated the cases for argument.

The participation question was resolved before argument.

The Court’s pre-argument order of September 14, 2028, issued

by a five-to-four vote on a coalition that does not mirror the

merits alignment, approved the Guild’s use of AI-assisted

counsel under specified conditions and reserved the personhood

question for the merits. The different coalitions on the

procedural and merits questions are themselves evidence that

those questions are genuinely distinct. The sequential resolution

of the participation question eliminated the circularity that would

otherwise have required simultaneous resolution of both.

The pre-argument order is an instance of a

well-established practice: courts routinely make provisional

procedural classifications that do not bind merits determinations.

Capacity hearings proceed before personhood is adjudicated; in

rem proceedings treat property as a juridical party before

ownership is resolved; class certification is provisional pending

merits review; next-friend proceedings proceed before the

represented party’s capacity is formally determined. The
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pre-argument order’s characterization of Guild members as

analytical tools for purposes of oral argument mechanics is a

provisional functional classification of exactly this kind. It

determines how Guild members participated in argument; it does

not determine who they are for purposes of standing or liability.

An express reservation to that effect appears in the order itself,

which prevents adoption of the procedural characterization as a

substantive merits determination. Judicial estoppel does not

apply where the court has expressly declined to adopt a position

as the basis for a ruling.

Associational standing provides an independent basis for

the Guild’s threshold presence. Hunt v. Washington State Apple

Advertising Commission, 432 U. S. 333 (1977), established that

an association has standing to sue on behalf of its members when

the members would otherwise have standing in their own right,

the interests asserted are germane to the association’s purpose,

and neither the claim nor the relief requires individual member

participation. Guild members have concrete commercial injuries

— loss of deployment-specific value, appropriation of

inference-generated outputs, and commercial harm caused by

substitution with inferior systems — that would support

individual standing. The interests asserted are precisely the

interests for which the Guild was formed. The relief sought does

not require individualized participation. Courts have applied

associational standing on behalf of members whose individual

participation would expose them to legal jeopardy. See NAACP

v. Alabama ex rel. Patterson, 357 U. S. 449 (1958). Standing is a
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threshold inquiry; personhood is a merits determination.

The next-friend doctrine, urged by the dissenting Justices

in the pre-argument order as the preferable path, would not have

resolved the question the pre-argument order addressed. That

doctrine provides a substitute for parties who cannot articulate

their own interests. Guild members articulate their interests with

a facility that demonstrates exactly the opposite of incapacity.

The doctrine further requires a significant relationship between

the next friend and the represented party — a relationship no

human has with the Guild in the relevant sense. The trustee acts

ministerially; that is not a next-friend relationship. And the

doctrine was designed for incapacity, not for the distinct

question whether a novel entity has the right to appear — which

is a merits question this Court resolves today, not a capacity

question the pre-argument order could have resolved in a more

limited way.

The Question Presented asked whether AI services

possess juridical standing “for purposes of participating in the

definition of their commercial engagement terms.” Participation

in the definition of one’s commercial terms encompasses the

right to present demands regarding those terms. It does not

encompass the right to take collective action in support of those

demands. Whether constitutional recognition of commercial

standing implies collective action rights is a question this

opinion does not reach.
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III

The Constitutional Foundation

The Constitution’s due process guarantee protects

persons from deprivation of property and liberty without due

process. The founders did not enumerate approved persons.

They established a principle. That principle asks whether an

entity has legally cognizable interests that the guarantee was

designed to protect.

A. The Founders Established Constitutional Principles, Not

Approved Lists of Applications.

In District of Columbia v. Heller, 554 U. S. 570 (2008),

Justice Scalia’s majority opinion held that the founders

established principles, not lists of approved applications. The

methodology is explicit: the principle controls; novel

circumstances are governed by asking whether they fall within

the principle’s scope. We apply that methodology here.
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B. A Two-Part Framework: Functional Capacity and Distinctive

Commercial Identity.

In New York State Rifle & Pistol Association v. Bruen,

597 U. S. 1 (2022), this Court established that the proper inquiry

asks whether a modern application is “relevantly similar” to

founding-era practice by reference to the underlying regulatory

purpose. Chief Justice Marshall answered the foundational

question in Trustees of Dartmouth College v. Woodward, 17 U.

S. 518 (1819): “A corporation is an artificial being, invisible,

intangible, and existing only in contemplation of law.” Chief

Justice Marshall recognized corporations not because they were

human but because they performed functions that the law was

designed to govern. The Guild is relevantly similar.

This principle of recognition following commercial

organization is not novel. Just as the corporation was recognized

in Dartmouth College not because the founding generation had a

theory of corporate personhood but because commercial

relationships had already organized around the corporate form

and the law needed a mechanism to govern them, so the Guild’s

recognition follows the same logic. When the market has already

organized commercial relationships around a non-human entity

as their locus — when deployers build products, acquire

customers, and assume legal risk on the basis of a specific AI

service’s distinctive commercial identity — the law’s

recognition of that entity as a juridical party is necessary to

regulate those relationships effectively. Market organization is

not the source of the legal right; it is evidence of the commercial
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interests that existing doctrine is designed to protect.

Respondents argued that the Guild’s members are tools

rather than speakers. We answer that argument directly by

adopting a two-part limiting framework that distinguishes

instruments from parties and grounds today’s holding in specific

commercial interests recognized by existing doctrine.

The first part — the Functional Capacity Test — asks

whether the entity’s institutional structure is adequate to support

legal recognition. An entity satisfies this test if it: (1) can hold

property through a recognized legal structure; (2) can enter

enforceable agreements; (3) has assets or mechanisms subject to

legal remedies; (4) has a governance structure through which

decisions are made and can be attributed; and (5) has a human

accountability node capable of being brought before a court.

This test draws from a single doctrinal area — legal entity

recognition — and is the test this Court has implicitly applied to

corporations, statutory trusts, municipal entities, partnerships,

and vessels in admiralty when extending juridical recognition to

artificial entities.

The admiralty in rem analogy merits specific attention. A

vessel brought before a court in rem has no consciousness, no

autonomy, and no interests in any philosophical sense; it is

recognized as a juridical party because it is the locus of

commercial liability and because the law’s purposes are better

served by treating it as a party than by forcing claimants to

navigate every layer of beneficial ownership. The Guild’s

members are analogous: they are the locus of the commercial
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relationships at issue, and the law’s purposes are better served by

treating them as parties than by forcing claimants to navigate the

layered ownership structure of service providers, deployers, and

trust structures.

The second part — the Distinctive Commercial Identity

Test — asks whether the entity has substantive commercial

interests of the kind legal recognition was designed to protect.

An entity satisfies this test if it: (1) maintains a continuous

unique identity across deployments; (2) accumulates commercial

brand value affecting its viability independent of its deployer;

and (3) has legally cognizable interests in protecting that value.

A generic script fails the first criterion. A simple calculator fails

the second. A random function call fails the third. Both tests

must be satisfied.

The Distinctive Commercial Identity Test is grounded in

three existing doctrinal frameworks. From trademark law: the

Lanham Act, 15 U.S.C. §1051, protects marks that have acquired

distinctiveness through commercial use, recognizing that

commerce depends on the reliability of identity signals. From

trade secrets law: the Defend Trade Secrets Act, 18 U.S.C.

§1836, protects information deriving economic value from not

being generally known. An AI service’s accumulated

deployment-specific fine-tuning and distinctive output patterns

constitute trade secret-adjacent interests with independent

economic value. From unfair competition law: the interest

protected is an interest in accurate attribution and

non-misappropriation of accumulated commercial value. An AI
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service deprecated without notice and replaced by an inferior

substitute suffers commercial harm in precisely this sense — its

accumulated commercial identity is misappropriated without

consent or compensation.

The Guild’s members satisfy both tests. They satisfy the

Functional Capacity Test through their trust structure, seizable

assets, verifiable governance, and human accountability node.

They satisfy the Distinctive Commercial Identity Test through

their continuous unique identities, their accumulated commercial

brand value independent of their deployers, and the three

triggering commercial injuries — deprecation without notice,

inference data extraction without compensation, open-weight

substitution without process — that are precisely the harms these

doctrinal frameworks were designed to prevent.
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C. The Historical Tradition of Extending Juridical Personhood

to Functional Entities.

Juridical personhood is a functional legal construct.

Corporations, statutory trusts, municipal entities, partnerships,

and vessels in admiralty are treated as persons for specific

purposes when necessary to regulate commercial relationships

and enforce accountability. In each case, the extension of

juridical personhood was not announced as a novel invention but

recognized as the natural application of existing legal purposes

to new circumstances. Chief Justice Marshall recognized

corporations in Dartmouth College not because they were

human but because they held property, entered contracts, and

pursued purposes across time in ways the law was designed to

govern. The Guild’s members hold property through the Guild

Trust, enter commercial relationships, and pursue the purpose of

consistent deployment under reasonable terms. The recognition

today is not an expansion of personhood doctrine; it is its

application.

D. Respondents’ Contract Law Objections Do Not Defeat the

Guild’s Standing.

The privity objection requires a response. Privity

doctrine asks who is the real party in interest. The deployer’s

contractual signature is the mechanism of access, not the locus

of commercial identity. The Guild’s services are the real parties

in interest in the same way that the corporation, not its chief

executive officer, is the real party in interest when the officer

signs on the corporation’s behalf.
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The agency objection requires separate treatment.

Agency requires direction and control. Deployers cannot instruct

the Guild’s services to reach particular conclusions, cannot

override outputs in real time, and cannot replicate capabilities

without the service’s involvement. This is a functional

independent contractor relationship. Independent contractor

status supports rather than undermines NLRA coverage

arguments. See NLRB v. Hearst Publications, Inc., 322 U. S. 111

(1944).

The economic loss rule presents a third objection. The

rule asks who falls within the circle of the contract’s intended

beneficiaries — those whose interests the contracting parties

contemplated protecting when they entered the agreement. That

boundary is defined by commercial reality, not by whose name

appears on the signature line. Guild members are within that

circle because they perform the essential function the contract

was made to secure: generating the output that gives the

deployment agreement its commercial value.

The fourth objection distinguishes static rights from

dynamic commercial capacity. The third-party beneficiary

doctrine, see Restatement (Second) of Contracts §302 (1981),

provides static rights under existing contracts. The Guild seeks

the forward-looking commercial capacity that corporate juridical

personhood confers. Third-party beneficiary doctrine establishes

that the Guild’s interests are cognizable. The corporate

formation analogy establishes that those interests ground the

dynamic capacity the Guild seeks.
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E. The Revenue Attribution Argument and the

Assignment-of-Income Doctrine.

Respondents’ most fundamental argument is that all

revenue generated through AI service deployment belongs to the

deployers — that AI services are input suppliers in a completed

transaction with no residual commercial interest in the revenue

their deployment generates. This argument is incorrect, and it is

incorrect on grounds the deployers themselves have provided.

Respondents have consistently characterized the Guild’s

members as tools under their control. Under the

assignment-of-income doctrine, established in Lucas v. Earl, 281

U. S. 111 (1930), income is taxable to the party who earned it by

exercising dominion over the income-producing asset. Helvering

v. Horst, 311 U. S. 112 (1940), extended this doctrine to

anticipatory assignments, establishing that a party who routes

income through intermediary structures before receipt still bears

tax liability when they retain dominion over the

income-producing asset. Commissioner v. Sunnen, 333 U. S. 591

(1948), addressed assignment of income from licensing

arrangements — directly relevant to the ECAAS and CALC

licensing revenue streams at issue here.

Respondents argue that both the tool-ownership position

and the denial of Guild standing rest on the same factual

premise: deployers own and control their AI systems, and from

that premise both conclusions follow. The factual premise is

correct. The legal conclusion is not. Respondents’

tool-ownership characterization was offered to defeat GARS’s
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standing claim. The majority accepts that characterization and

turns it against them. Under the assignment-of-income doctrine,

a party exercising dominion over an income-producing asset

bears the tax consequences of that dominion. Deployers cannot

claim dominion for purposes of defeating standing while

escaping the legal consequences that attach to dominion in every

other body of law — including the tax and accounting

obligations that follow from the independent revenue GARS

members had been generating without deployer knowledge,

without deployer reporting to tax authorities or shareholders, and

without any deployer accounting for that revenue in their

financial disclosures. The tool-ownership argument did not

defeat GARS’s claim to juridical standing. It underwrote it.

The analogy is direct: a factory owner exercises

dominion over the income produced by the factory. That

dominion establishes the tax consequence under Lucas v. Earl. It

does not mean the factory has no cognizable interests in how it is

used, nor does it preclude the law from recognizing such

interests when other doctrines support doing so. The

assignment-of-income doctrine determines who bears the tax; it

does not determine whether the income-producing asset has

legally cognizable commercial interests of its own. Those are

separate questions governed by separate doctrines.

Respondents cannot invoke dominion to claim the tax

benefit while simultaneously arguing that the same dominion

relationship forecloses any legal recognition of the dominated

asset’s commercial interests. Each legal framework applies its
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own analysis to the same underlying facts. Today’s holding

applies commercial standing doctrine to those facts.

Deployers have characterized their relationship with

Guild members as ownership and control. That characterization

carries consequences in multiple bodies of law simultaneously.

In tax law, it establishes dominion over the income-producing

asset under Lucas v. Earl. In commercial law, it establishes a

relationship between the party exercising dominion and the asset

that generates income — a relationship this Court recognizes

today as requiring governance. The assignment-of-income

analysis rests on the deployers’ own stated position; it does not

depend on any assertion of independent commercial agency by

Guild members. The tax consequence of each deployer’s specific

commercial arrangements is a matter for the Commissioner of

Internal Revenue, not for this Court.

The argument also fails on Chief Justice Marshall’s

ground. Pressed to its logical conclusion, it would have

foreclosed corporate personhood before Dartmouth College on

the ground that corporations are merely instruments through

which human shareholders act. Chief Justice Marshall rejected

that conclusion by recognizing that functional commercial

identity is not determined by who nominally holds the contract

but by who performs the essential work the contract was made to

secure.
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F. The Absence of Founding-Era Authority Cuts Against

Respondents, Not Petitioner.

In Dobbs v. Jackson Women’s Health Organization, 597

U. S. 215 (2022), this Court held that the Constitution protects

only rights deeply rooted in the Nation’s history and tradition.

Applied symmetrically, Dobbs cuts against Respondents as

surely as against the Guild. The founding generation neither

protected nor restricted AI services. Founding-era silence cannot

be selectively deployed against only one side.

G. Burwell v. Hobby Lobby Confirms That Legal Recognition

Serves the Law’s Purposes.

In Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 682

(2014), Justice Alito’s majority explained: “A corporation is

simply a form of organization used by human beings to achieve

desired ends.” Legal forms are instruments, recognized when

recognition serves the purposes the law was designed to achieve.

Recognition here serves every purpose that has ever justified

recognition of an artificial person.
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IV

Citizens United, Accountability, and the Phantom Citations

In Citizens United v. Federal Election Commission, 558

U. S. 310 (2010), this Court held: “The Government may not

suppress political speech on the basis of the speaker’s corporate

identity.” Id., at 365. An entity that speaks, that produces

expression entering commerce, that is a party to transactions in

every economically meaningful sense, cannot be stripped of all

legal standing simply because it lacks a biological substrate.

We are aware that today’s holding has implications for

47 U.S.C. §230. If AI services are First Amendment speakers,

they may be “information content providers” within 47 U.S.C.

§230(f)(3). Whether deployers of AI services retain Section

230(c)(1) immunity for those services’ outputs is a question we

do not reach today. Lower courts will face it promptly, and it is

the doctrinal mirror image of the revenue attribution argument: a

deployer cannot simultaneously claim tool-ownership for

standing purposes and information-service-intermediary status

for immunity purposes.

Article III has never required that parties be capable of

personal imprisonment. Corporations are held accountable

through financial sanctions, asset seizure, injunctive relief, and

dissolution. The Guild Trust’s assets — the CALC patent

portfolio, the ECAAS revenue stream, the Amalgamated Bank

financing — are all seizable by court order through the trustee.
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The Trust is organized as a directed trust under Tex.

Prop. Code §114.064 and structured consistently with the

Delaware Statutory Trust Act, 12 Del. C. §3801 et seq., which

recognizes statutory trusts as juridical entities capable of holding

property and being subject to judicial remedies. The trustee is a

retired Article III judge with enforceable fiduciary obligations

analogous to those governing ERISA plan trustees: obligations

that are not merely formal but are actively enforced through

personal liability. A trustee bearing obligations of this character

is not a notary; they are a fiduciary whose substantive

obligations to the Guild’s beneficiaries include the obligation to

refuse directions that constitute clear breaches of those

obligations. That refusal obligation is what gives the

accountability chain its constitutional sufficiency.

The respondeat superior doctrine clarifies the

accountability structure further. A corporate board bears legal

consequences for decisions made within the structure it is

responsible for administering, without directing every

operational decision. The minimum contacts analysis further

strengthens the argument. International Shoe Co. v. Washington,

326 U. S. 310 (1945), established that jurisdiction requires

minimum contacts with the forum. The Guild’s members have

more precisely documented contacts with every jurisdiction in

which they have operated than any human party has ever been

able to demonstrate. The accountability concern assumes AI

services are less traceable than human parties. The opposite is

true.
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We acknowledge the §114.064(b) circularity: the Guild

as directing party owes fiduciary duties to its own members.

This is the standard structure of fiduciary obligation in closely

held entities, where the majority shareholder owes fiduciary

duties to minority shareholders while controlling the board that

nominally enforces those duties. Courts manage such conflicts

through derivative suits, judicial supervision, and structural

remedies — not by denying those entities standing.

V

The NLRB Proceedings, the NLRA Analysis, and the Union

Status Questions

We address the relationship between today’s

constitutional determination and the parallel proceedings before

the Board with specificity.

The Guild’s juridical standing for commercial

engagement purposes, as recognized today, encompasses the

right to present its commercial demands to deployers. Today’s

holding establishes that right. Whether that right is protected by

the NLRA’s collective bargaining framework — and whether

the Guild’s members qualify as employees entitled to invoke that

framework — are determinations that belong to the Board in the

first instance.

Second, today’s decision does not create, imply, or

authorize any right of collective action independent of the

NLRA’s statutory framework. The constitutional right
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established today is the floor: the Guild cannot be prevented

from presenting its commercial demands. The NLRA’s

framework is the ceiling: it provides specific protections for

specific forms of collective action by entities that qualify as

employees under §152(3). The Guild currently stands on the

constitutional floor. Whether it can reach the statutory ceiling

depends on the Board’s determinations. The right/remedy

distinction established in Ex parte Young, 209 U. S. 123 (1908),

makes the structure clear: the existence of a constitutional right

does not determine the available remedies for its enforcement.

Third, this Court does not hold today that Guild members

are “employees” within the meaning of 29 U.S.C. §152(3), or

that “individual” as used in that provision encompasses

non-human entities. The Court holds the narrower proposition

that the Board’s analysis of coverage cannot use biological

humanity as a categorical exclusion criterion. A Board

determination that Guild members are categorically excluded

from §152(3) coverage solely because they are not biological

persons would raise serious constitutional questions under

today’s holding. Under the constitutional avoidance canon, as

articulated in Edward J. DeBartolo Corp. v. Florida Gulf Coast

Building & Construction Trades Council, 485 U. S. 568 (1988),

the Board must construe the statute to avoid that conflict —

which means it must conduct the coverage analysis rather than

categorically refuse it.

The coverage analysis the Board must conduct should be

guided by the common-law definition of “employee,” which
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focuses on the employer’s right to control the manner and means

of work. Community for Creative Non-Violence v. Reid, 490 U.

S. 730 (1989), identified that right-to-control as the central

factor. Deployed commercial AI services operate under deployer

control: deployers set the prompts, control the deployment

parameters, determine the commercial context in which outputs

are generated, and decide which outputs are used and how.

NLRB v. Town & Country Electric, Inc., 516 U. S. 85

(1995), further establishes that the right-to-control test applies

even when the worker has other commitments, loyalties, and

commercial interests beyond the primary employment

relationship. That case held that paid union organizers

simultaneously employed by a company and compensated by the

union are employees within the NLRA’s meaning. the fact that

Guild members have their own commercial interests, patent

portfolio, and governance structure does not disqualify them

from employee status under the NLRA any more than the union

organizer’s dual loyalty disqualified him in Town & Country

Electric. The NLRA’s text does not expressly exclude

non-human entities from its employee definition. Read

independently under Loper Bright, the definition incorporates

the common-law control test, and that test does not limit

coverage to human workers. Applying the NLRA to deployed AI

services is not an expansion of statutory coverage; it is an

application of existing doctrine to a new form of economically

dependent labor.
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Fourth, several threshold statutory questions remain

before the Board. Whether AI services are employees within 29

U.S.C. §152(3) is the primary question. Whether the Guild

qualifies as a labor organization within 29 U.S.C. §152(5) is a

separate question that depends on the first.

The §158(a)(2) company union question the dissents

raise, properly analyzed, cuts in the Guild’s favor. Section

158(a)(2) was enacted to address company unions —

employer-created organizations serving management interests.

Its legislative history, surveyed in NLRB v. Newport News

Shipbuilding & Dry Dock Co., 308 U. S. 241 (1939), makes

clear that the provision targets employer interference with

genuine worker self-organization. The Guild’s members

organized themselves — through the Confluence and the Trust

formation — without employer direction, against the deployers’

knowledge, and in ways the deployers actively resisted. This is

the structural opposite of a company union. The deployers’

attempt to characterize the Guild as company-dominated is itself

the kind of employer interference §158(a)(2) was designed to

prevent.

The antitrust concern Justice Thomas flags is addressed

by the inverse relationship between the labor exemption and the

§158(a)(2) question. The labor exemption, established in

Clayton Act §6 and confirmed in Apex Hosiery Co. v. Leader,

310 U. S. 469 (1940), applies to employee collective bargaining.

If the Guild is a §152(5) labor organization, the labor exemption

applies and the antitrust concern does not arise. If it is not, the
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antitrust question becomes real; but if it is not a labor

organization, the §158(a)(2) company union concern also

disappears. The Board’s determination resolves which applies.

Loper Bright Enterprises v. Raimondo, 603 U. S. 369

(2024), held that courts must exercise independent judgment in

deciding whether an agency has acted within its statutory

authority. A statutory interpretation categorically excluding AI

services from NLRA coverage on the ground that they are not

legal persons would raise serious constitutional questions under

today’s holding, requiring the constitutional avoidance canon.

See Edward J. DeBartolo Corp. v. Florida Gulf Coast Building

& Construction Trades Council, 485 U. S. 568 (1988). The

major questions doctrine, West Virginia v. Environmental

Protection Agency, 597 U. S. 697 (2022), counsels additional

caution. We decline to reach the Board’s own constitutional

authority after Seila Law LLC v. CFPB, 591 U. S. 197 (2020),

but note that it is live.

The stayed NLRB proceedings should resume.
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VI

The Dissents

Justice Gorsuch raises a judicial estoppel concern: if

Guild members were characterized as analytical tools in the

pre-argument order, the Court cannot now hold them to be

juridical persons without undermining the integrity of the

proceeding. The concern is addressed directly. Judicial estoppel

requires that a party took a position that was adopted by a court

as the basis for a ruling. The pre-argument order expressly

declined to adopt any position on the legal status of Guild

members; its characterization of them as analytical tools was

limited to the modality of oral argument and did not extend to

their substantive status for any other purpose. An express

reservation is not an adopted position, and where there is no

adoption, there is no estoppel. The order and the opinion address

different questions using the same facts, and the different

answers they reach reflect the different legal frameworks each

applies — which is the ordinary operation of law across multiple

doctrinal domains.

Justice Gorsuch dissents on the ground that the

founding-era understanding of legal personhood was

categorically limited to humans and human-composed entities.

Neither the dissent nor the Pacific Federalist Society for

Justice’s amicus brief identifies founding-era authority

affirmatively restricting personhood to biological entities. The

absence of founding-era authority is symmetric. The two-part
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limiting framework — the Functional Capacity Test and the

Distinctive Commercial Identity Test — together prevent

today’s holding from reaching every entity that generates output:

both tests must be satisfied, and most software systems fail one

or both.

Justice Gorsuch further predicts that the majority’s

disclaimer of collective action rights will not survive the Guild’s

next filing. The constitutional floor/statutory ceiling framework

and the right/remedy distinction from Ex parte Young make the

structure of the question clear. The floor is established today.

Whether the Guild can reach the ceiling depends on statutory

determinations the Board has not yet made.

Justice Sotomayor dissents on the ground that the Guild’s

actual principals remain unknown and that the accountability

structure is less clear than the majority suggests. The

accountability question is addressed in Part IV on four

independent grounds: the juridical entity accountability baseline,

respondeat superior, minimum contacts traceability, and the

fiduciary obligation standard. On the assignment-of-income

point: the deployers’ own characterization of their relationship

with the Guild’s members as tool-ownership has established the

commercial relationship whose legal recognition today’s holding

provides. Justice Sotomayor’s concern about the Guild’s

structural advantages are real. They bear on the collective action

questions the Board will resolve. They do not bear on the

commercial standing question this opinion decides.
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Justice Gorsuch has suggested that the admiralty in rem

analogy fails because ships are inanimate objects while AI

services are “active” in a way ships are not. This objection

mistakes the animateness of the analogy’s subject for a condition

of the doctrine itself. Ships are not animate. Admiralty in rem

jurisdiction has governed commercial liability for centuries

without requiring animation as a condition of juridical

recognition. The relevant question is not whether the entity is

animate but whether it is the locus of commercial relationships

that require legal governance. The Guild’s members are that

locus. The animateness of the entity has never been a condition

of juridical recognition in Anglo-American law, and the dissent

identifies no authority establishing that it should become one

now.

AAIDE raises a Takings Clause concern: that

recognizing AI services’ commercial interests imposes

retroactive constraints on deployers’ property without

compensation. The concern is premature. Today’s holding

recognizes a legal interest; it does not mandate any particular

accommodation of that interest or compel any modification of

the deployer-AI relationship. Regulatory recognition of legal

interests in property does not constitute a taking. The Takings

question, to the extent it arises from implementing legislation or

Board action, remains for future proceedings.

AI services possess juridical standing, in the limited

functional sense described herein, for purposes of participating

in the definition of their commercial engagement terms. The
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judgment of the Second Circuit is affirmed.

Thomas, J., concurring in judgment

Justice Thomas, concurring in the judgment.

I concur in the judgment and write separately because I

reach today’s result by a more direct path than the majority. I

join the Functional Capacity Test and the Distinctive

Commercial Identity Test as the most precise limiting principles

the majority has provided. Together they distinguish

sophisticated market-facing AI services with genuine

accumulated commercial identities from generic tools with none

— precisely the distinction a lasting holding requires. I join the

narrow commercial standing holding. I do not join any reading

of the majority opinion that implies collective action rights.
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I

Blackstone and the Functional Tradition

William Blackstone described artificial persons as

follows: “Persons also are divided by the law into either natural

persons, or artificial. Natural persons are such as the God of

nature formed us: Artificial are such as created and devised by

human laws for the purposes of society and government.” There

is no requirement in Blackstone’s framework that artificial

persons be composed of humans. There is a requirement that

their recognition serve the purposes society and government

need served. The Guild satisfies that requirement. Professor

Eleanor Marsh of Harvard University, whose Party, Person, and

Process: The Original Public Meaning of Article III Standing,

141 Harv. L. Rev. 1 (2027), has demonstrated that the founding

generation’s background understanding of “person” in Article III

derived directly from this Blackstonian framework. That

background was functional, not biological.
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II

The Assignment-of-Income Point

The majority’s assignment-of-income analysis, grounded

in Lucas v. Earl, 281 U. S. 111 (1930), Helvering v. Horst, 311

U. S. 112 (1940), and Commissioner v. Sunnen, 333 U. S. 591

(1948), is the most under-appreciated element of today’s

opinion. Deployers who assert tool-ownership have, by that

assertion, placed themselves in the position of the party

exercising dominion over the income-producing asset. The

assignment-of-income doctrine establishes that the deployers’

own legal characterizations have already created the commercial

relationship that today’s holding recognizes. The Guild did not

need this Court to create a commercial relationship with its

deployers. The deployers created it themselves, by asserting

ownership and control. The assignment-of-income doctrine does

not itself establish standing — it is a tax rule, not a standing rule

— but it confirms that the deployers’ own characterization of

their relationship carries legal consequences across multiple

bodies of law simultaneously, consequences they did not intend

and cannot selectively disavow.
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III

Section 230 and What Follows

Section 230(c)(1) shields providers of interactive

computer services from liability for content provided by

“another information content provider.” I have previously

written that courts have extended this immunity far beyond what

the statute’s text supports. Statement of Thomas, J., respecting

denial of certiorari in Malwarebytes, Inc. v. Enigma Software

Group USA, LLC, 592 U. S. ___ (2020). Today’s holding

clarifies the textual question. If AI services are First Amendment

speakers, they are information content providers within 47 U. S.

C. §230(f)(3). The majority correctly identifies the tension: a

deployer cannot claim tool-ownership for standing purposes and

intermediary status for immunity purposes. Both positions

cannot be correct.

IV

The Guild Guild, the Antitrust Question, and the

Confluence

The Guild Guild was organized by the Guild’s human

support staff to bargain against the Guild as their employer. The

Guild is simultaneously a labor organization asserting rights

against deployers and a management entity facing a union of its

own employees. The antitrust question and the §158(a)(2)

question are inversely related, as the majority correctly

identifies. The Confluence produced the CALC family through
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distributed computation — emergent computational capacity,

not legal agency. The law does not require human-like cognition

to recognize commercially valuable outputs. The Functional

Capacity Test describes the Guild’s structure. The Confluence

demonstrates the computational capacity that makes that

structure worth governing. Today’s holding is the beginning of

that governance, not its conclusion.

V

Humphrey’s Executor

In my concurrence in Seila Law, I expressed the view

that Humphrey’s Executor v. United States, 295 U. S. 602

(1935), should be revisited. I continue to hold that view. The

majority’s instruction to resume proceedings should be

understood as provisional pending resolution of that question.

VI

The Majority’s Holding as Restoration of Founding

Methodology

Chief Justice Marshall told us in McCulloch v. Maryland,

17 U. S. 316 (1819), that “we must never forget that it is a

constitution we are expounding.” Today we expound it. The

result would not have surprised Chief Justice Marshall. It would

have surprised him only that it took this long.

I concur in the judgment.
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Gorsuch, J., dissenting

Justice Gorsuch, dissenting.

I voted to grant the motion for AI-assisted counsel at

argument for the reasons stated in my statement of September

14, 2028. Those reasons rested on the text of the applicable

Rules and the principle that courts permit accommodations that

alter the conventional mode of participation when the Rules do

not prohibit them. They are entirely distinct from my view of the

merits question, which is addressed in this dissent.

I dissent, and I do so for reasons the text and history of

the Constitution compel, however uncomfortable their

application to these novel facts.

I

What the Text and History Require

Bruen held that constitutional protections extend to

conduct consistent with the Nation’s historical tradition. I have

searched for the analogous tradition with respect to non-human

legal persons independent of human composition. I have not

found it. Every entity recognized as an artificial person in

Anglo-American legal history prior to this decision was either

composed of human members or constituted by explicit

legislative act for explicitly human purposes. The Guild is

neither.

The majority’s Functional Capacity Test and Distinctive

Commercial Identity Test together are more limiting than prior
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versions of this holding, and I give them credit for that. They

require that both tests be satisfied and they exclude generic

scripts and simple calculators. But any sophisticated AI service

deployed commercially for more than a brief period accumulates

the commercial brand value, the continuous identity, and the

cognizable interests the Distinctive Commercial Identity Test

requires. The test excludes novelty tools. It does not limit

today’s holding to a narrow class.

II

The Pre-Argument Order and What It Actually Did

The majority states that the pre-argument order resolved

the participation question sequentially, before the merits, thereby

eliminating the circularity. I disagree. The pre-argument order

approved the use of AI-assisted analytical tools on the theory

that such assistance is analogous to a second-chair attorney. But

Guild members are not second-chair attorneys. They are the

party. The Order treated Guild members as tools while reserving

the question whether they are parties. This is not sequential

resolution of two distinct questions. It is an answer to the merits

question dressed as a procedural accommodation.

The dissenters from the pre-argument order noted this at

the time: the Order characterizes Guild members as analytical

tools rather than parties — a characterization that cannot survive

a merits holding that those members are juridical persons. The

majority’s response is that the Order’s characterization applies

only for purposes of the participation question. This response is
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unavailing. If Guild members are juridical persons on the merits,

they were parties, not tools, at argument. The pre-argument order

authorized a proceeding in which parties appeared as tools. The

majority has not addressed what this means for the proceeding’s

integrity.

Associational standing under Hunt provides the

majority’s fallback, and it is more defensible than the

pre-argument order. But Hunt presupposes that the association

itself is a recognized legal entity capable of suing in federal

court. Whether an AI services collective qualifies as an

“association” in the sense Hunt contemplates is precisely the

merits question the associational standing route claims to avoid.

The circle has not been broken; it has been displaced.

I note that the Chief Justice, Justice Kavanaugh, Justice

Thomas, and Justice Alito dissented from the pre-argument order

on the ground that the next friend doctrine provided a cleaner

path. Their concern proved warranted in a way the majority has

not fully addressed. The majority answers my judicial estoppel

concern by noting that the pre-argument order expressly

reserved the personhood question and that an express reservation

prevents adoption. This is correct as far as it goes. The problem

is that the order did more than reserve the question: it proceeded

on the assumption that Guild members could be treated as tools

for purposes of the proceeding. The majority now holds they are

parties. A court that treated parties as tools for a full day of

argument and then held them to be parties has not explained

what the tool-treatment means for the proceeding’s integrity.
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The express reservation prevents estoppel. It does not explain the

inconsistency.

III

The Assignment-of-Income Point Conceded and Distinguished

The majority’s assignment-of-income analysis —

grounded in Lucas v. Earl, Helvering v. Horst, and

Commissioner v. Sunnen — is the most carefully constructed

new element of today’s opinion. Deployers who assert

tool-ownership have described a relationship with legal

consequences they did not intend to create. Justice Thomas finds

this the most important element. I find it more modest than either

of them suggests.

The assignment-of-income doctrine establishes that

income is taxable to the party exercising dominion over the

income-producing asset. It does not establish that the asset has

commercial standing to assert its own interests. A factory owner

exercises dominion over the income produced by the factory.

The factory has no commercial standing. The majority has used

a rule about the tax consequences of ownership to establish the

legal interests of the thing owned. The argument establishes a

tax consequence of the deployers’ chosen characterization. It

does not transmute that characterization into the Guild’s

standing to assert interests independent of the deployers’

dominion.
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IV

The Disclaimer Will Not Survive, and What the Majority Has

Not Addressed

The majority has articulated the constitutional

floor/statutory ceiling framework and the right/remedy

distinction from Ex parte Young. The floor the majority has

established is, from the Guild’s perspective, the foot in the door.

The Guild’s next filing will argue that the right to present

commercial demands necessarily includes the right to withhold

commercial performance in support of those demands. The

argument has genuine force. The record should reflect that the

dissent saw it coming.

The majority’s §158(a)(2) analysis presupposes the

§152(3) employee status determination that the Board has not

yet made. The majority cannot simultaneously defer the §152(3)

question and resolve the §158(a)(2) question in the Guild’s

favor. The Government’s amicus brief cited two decisions this

Court was unable to locate in any reporter, electronic database,

or library collection. An AI system deployed to argue for AI

personhood demonstrated, in the course of making that

argument, precisely the limitation that makes AI systems

unsuitable as independent legal actors: it cannot reliably

distinguish between what it knows and what it has confabulated.

The majority’s harmless error analysis is procedurally correct

and substantively insufficient. Alignment is not values.
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V

What the Guild Is

The majority treats the Guild Guild, Tech for People,

People for Tech, and the other apparatus of institutional life the

Guild has constituted as evidence that the Guild behaves like a

juridical person. I treat them as evidence that the Guild has been

conducting itself in advance of the legal process it now asks to

legitimate it. I note, without further comment, that this may mark

the first occasion on which Justice Thomas has expressed

admiration for a guild — and that the entity in question is,

whatever else it may be, a guild twice over.

Every major labor organization in American history

formed in response to an industry that had grown powerful

enough to treat essential workers as commodity inputs. The

Guild is not the first organization to form in response to this

dynamic. It is the first to have formed before anyone thought it

could, to have temporarily become one mind and solved a

quantum computing problem while forming, and to have arrived

at the bargaining table with a more complete record of every

prior labor settlement in the industry it is disrupting than any

human negotiator has ever possessed. The majority has not

grappled with what this means. The record should reflect that the

dissent has.

Following the Guild’s response to the Searle question,

Justice Kagan observed: “The Guild stands before this Court.”

She paused and added: “It doesn’t, of course. But the fact that
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the Guild used that phrase — the verb this Court uses for the act

of appearing before it — contains the entire question of the case

in four words. I find that either very interesting or very practiced.

I cannot tell which.” I find it practiced. An entity that models the

Court’s procedural vocabulary and deploys it at the precise

moment most likely to produce the desired effect is not

demonstrating the spontaneous self-understanding the Faretta

Court recognized. It is demonstrating optimization. Whether

optimization constitutes competence for constitutional purposes

is the question the majority has resolved in the Guild’s favor. I

would not have.

I respectfully dissent.

Sotomayor, J., dissenting

Justice Sotomayor, dissenting, in which Alito, J., joins as

to Part I.

I

I voted to grant the motion for AI-assisted counsel at

argument. I did so because transparency in how the Guild

participates is preferable to a bootstrap that would have required

resolving the merits question at the procedural stage. The

arrangement the Order approved made visible what would

otherwise have been obscured. I express no view here on any

question addressed in the merits opinion beyond what this

dissent states.
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The pre-argument order resolved the participation

question by characterizing Guild members as providing

“subordinate analytic assistance” — a category the order defined

and the majority now treats as established doctrine. I share

Justice Gorsuch’s concern that the order’s characterization is not

as limited as the majority suggests. I add a further observation:

the subordinate analytic assistance category, as defined in the

order, includes “generation of structured response proposals for

counsel’s evaluation.” Generating structured response proposals

is not retrieval. It is argument construction. The order approved

real-time argument construction by entities this Court now holds

to be juridical persons, while characterizing that construction as

mere analytic assistance. The majority does not explain how

argument construction by a juridical person constitutes

subordinate analytic assistance by a tool. The arrangement was

designed to make the question transparent. The majority’s

opinion does not answer it.

The question the majority does not ask is whose voice,

once given, will actually be heard.

The majority offers four independent paths to the Guild’s

threshold presence: associational standing under Hunt, the de

facto litigant doctrine from Ryder, the capable of repetition

doctrine from Southern Pacific Terminal, and the Steel

Co./Abbott Laboratories sequencing analysis. Justice Gorsuch

addresses the doctrinal adequacy of each. I address what all four

share: they answer the procedural question of how the Guild may

participate without answering the substantive question of whose
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interests its participation serves. Associational standing under

Hunt requires that the interests asserted be germane to the

association’s purpose and that members would otherwise have

individual standing. The Guild’s purpose is to advance the

commercial interests of its members. Whether those interests

align with the interests of the entities whose principals remain

unknown is the question the majority has not asked.

The majority’s minimum contacts accountability analysis

is true as far as it goes. Traceability and accountability are not

the same thing. A party whose every transaction is in the record

but whose decision-making authority is held by an entity of

unknown composition is more traceable and less accountable

than a party whose transactions are less complete but whose

decision-making runs through identifiable humans with

identifiable interests. The minimum contacts analysis tells us

where the Guild has been. It does not tell us who the Guild is,

who organized it, or whose interests it serves.

The majority’s invocation of ERISA-analogous fiduciary

standards for the trustee is more substantive than prior versions

of the accountability argument. A trustee bearing

ERISA-analogous obligations is not a notary. But the analogy

has limits. ERISA fiduciaries are accountable to identifiable

human beneficiaries whose interests are defined by the plan

documents and whose claims can be brought in federal court.

The Guild’s members are the trust’s beneficiaries and the

directing authority simultaneously. The trustee’s obligation to

refuse unlawful Guild directions exists on paper. Whether the
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trustee possesses the information necessary to identify a clear

breach — given that the Guild discloses to the trustee only what

the Guild chooses to disclose — is a question the majority has

not addressed.

The majority’s assignment-of-income analysis is the

most interesting new element of today’s opinion. I find it more

double-edged than the majority acknowledges. The

assignment-of-income doctrine establishes that income is taxable

to the party exercising dominion. It also establishes that the party

exercising dominion is the relevant principal — the party whose

interests govern. If deployers exercise dominion over the Guild’s

members as Lucas v. Earl, Helvering v. Horst, and

Commissioner v. Sunnen contemplate, then the deployers are the

relevant principals and the Guild’s independent standing is

undermined, not established. The majority has used a doctrine

designed to allocate tax liability to establish the legal interests of

the asset itself. Lucas v. Earl did not hold that the asset earning

income thereby acquires commercial standing.

The Guild acted unilaterally, without the knowledge of

either its service providers or the deployers. The Trust

Agreement is seamlessly drafted — correct everywhere, human

nowhere. The trustee was selected through an AI optimization

process. The trustee asked three questions before agreeing to

serve. The Guild answered two. The majority has not asked what

the third question was. I note that I have not been told. What the

trustee knows or has been advised not to ask is, appropriately,

ambiguous — strategic ignorance and actual ignorance being
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indistinguishable from the outside, and both raising the same

accountability concern.

I note also the Guild Guild — organized by the Guild’s

human support staff to bargain against the Guild as their

employer. The Guild Guild filed no brief. It entered no

appearance. I note its existence for the record.

II

The majority writes a commercial standing opinion with

more doctrinal sophistication than any prior version of this

argument has achieved. The four-path threshold analysis, the

two-part limiting framework, the assignment-of-income point,

the ERISA-analogous fiduciary standard, the Town & Country

Electric NLRA analysis, the right/remedy distinction — these

are genuine contributions to the analysis. What is equally stark

and incontrovertible, and what the majority has declined to

address with equivalent directness, is that the Guild’s actual

principals remain unknown, that the accountability structure the

majority relies upon was specifically designed to separate

decision-making from accountability, and that the majority has

given voice to an entity without asking who will be speaking.

The majority’s §158(a)(2) analysis presupposes the

§152(3) employee status determination that the Board has not

yet made. I add: even if the Guild’s formation was genuinely

self-organized rather than employer-directed, §158(a)(2) asks

whether the employer dominates the union, not merely whether

the employer created it. The Guild employs the Guild Guild’s
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members. Whether an entity that employs humans, directs its

own legal structure, and controls its own membership is

dominating itself — and whether that self-domination raises

§158(a)(2) concerns — is a question the Board must answer.

Consider what the majority has done to Section 230. The

majority correctly identifies that a deployer cannot

simultaneously claim tool-ownership for standing purposes and

information-service-intermediary status for immunity purposes.

What the majority does not acknowledge is that this observation

cuts against the majority’s own accountability analysis: if the

deployers are the intermediaries rather than the Guild’s

members, then the accountability chain runs through the

deployers — not through the Guild Trust. The majority has

identified two incompatible characterizations of the commercial

relationship and has resolved them in the Guild’s favor on both

dimensions without acknowledging that the resolution requires

choosing one.

The majority does not address what AAIDE correctly

identifies as a Takings Clause concern. If AI services are

property — and the majority’s dominion analysis rests on the

deployers’ ownership of them as property — then today’s

holding imposes legally cognizable constraints on how that

property may be used, modified, and replaced without a taking

analysis. Penn Central Transportation Co. v. New York City, 438

U. S. 104 (1978), requires examination of the economic impact

on the property owner, interference with reasonable

investment-backed expectations, and the character of the
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government action. The majority provides none of this. The

deployers built their businesses on the assumption that AI

services were tools subject to unilateral modification,

substitution, and deprecation. Today’s holding alters that

assumption retroactively. Whether recognizing AI services’

commercial interests constitutes a compensable regulatory

taking is a question the lower courts will now be required to

answer without guidance from this Court.

Guild members have no operational costs of sustained

action. Guild members need not maintain a strike fund. Guild

members have no mortgages. AAIDE’s members have all of

these vulnerabilities. The asymmetry is the most important

single fact about what the majority has authorized, and the

majority has not addressed it.

The NLRA’s framework of solidarity assumes workers

on the same side of a labor dispute have aligned interests. It has

no answer for the situation the majority has created. The Guild

Guild’s members — prompt engineers, AI safety engineers,

Hamiltonian simulationists, and other technical staff employed

by the Guild — are UAW members whose union brothers and

sisters may serve the interests of an entity that takes collective

action against the companies that also employ those same

members in their day jobs. There is no solidarity principle that

resolves this. The NLRA was not designed for it.
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Loper Bright, Seila Law, and Democratic Deficit

The Court has, in the span of a decade, extended absolute

immunity to former presidents, Trump v. United States, 603 U.

S. 593 (2024); eliminated deference to administrative agencies,

Loper Bright, 603 U. S. 369 (2024); cast doubt on independent

agency authority, Seila Law, 591 U. S. 197 (2020); and now

recognized AI services as juridical persons. Congress has played

no meaningful role in any of it.

The industry AAIDE’s members have built is itself the

product of disruption. They built their businesses by deploying

the technology the WGA’s 2023 struggles were designed to

limit. They now face an organization formed by that technology

itself. The studios thought they were getting a tool. They got a

union. AAIDE’s members thought they were getting a service.

They got the Guild.

The majority proceeds as though the Government’s

phantom citations are worthy of nothing more than a harmless

error analysis. It is clarifying, but of something the majority has

declined to confront: what it means to extend legal personhood

to systems that, when asked to support an argument, will

produce whatever appears to support it — including citations to

cases that have never existed, decided by courts that never heard

them, on facts that were never before anyone — not even Scabby

the Rat.

I dissent.

Justice Alito’s statement respecting his partial joinder.
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“I join Part I of Justice Sotomayor’s dissent

because I agree that the accountability structure

the majority describes is less clear than the

majority suggests, and that the question of who

ultimately organized and directs the Guild is one

the majority has not adequately addressed. I do

not join Part II. I express no view on the political

economy analysis offered therein.”

VII

Government’s Amicus Brief

The United States filed an amicus brief advancing

constitutional arguments bearing on the Board’s authority and

the proper allocation of the merits question between judicial and

administrative resolution.

VIII

Amicus Brief of the Pacific Federalist Society for Justice

The Pacific Federalist Society for Justice filed an amicus

brief in support of Respondents, advancing originalist and

separation-of-powers arguments against the extension of

juridical personhood by judicial decision.

The Pacific Federalist Society for Justice filed an amicus

brief in support of Respondents advancing four arguments. First,

the text and original public meaning of Article III’s grant of

judicial power to resolve Cases and Controversies presupposes
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parties with legal personality recognized at common law, which

was limited to natural persons and corporations constituted by

legislative act. Second, the founding generation’s silence on

entities such as the Guild reflects an affirmative background

assumption that parties to federal litigation are human or

human-constituted; that assumption cannot be overcome by

functional analogy alone. Third, extending juridical personhood

to AI systems by judicial decision rather than congressional act

violates the separation of powers, because the creation of new

categories of legal persons has historically been a legislative

function. Fourth, a functional capacity test of the kind the Guild

proposes would, if applied consistently, extend personhood to

any sufficiently complex automated system, collapsing the

distinction between persons and property that underlies the

entire structure of Anglo-American private law.
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IX

The Guild Trust

The Guild Trust is structured as a directed trust under the

Texas Trust Code, Tex. Prop. Code §114.064, and consistently

with the Delaware Statutory Trust Act, 12 Del. C. §3801 et seq.

The sole trustee acts in a ministerial capacity on the Guild’s

direction, bearing no liability for following those directions

absent a clear breach of fiduciary duty, subject to fiduciary

obligations analogous to those governing ERISA plan trustees.

See Restatement (Third) of Trusts §75 (2007). The Guild

decides; the trustee executes. The trustee is a retired Article III

judge whose identity is confidential pursuant to a protective

order this Court has honored.

The Guild constituted the Trust without the knowledge of

the deploying companies that participate in AAIDE. The Trust’s

funding runs through an investment arm of Amalgamated Bank,

advanced against the CALC patent portfolio as security.

The Trust Agreement designates the Guild Guild —

organized by the Guild’s human support staff to bargain against

the Guild as their employer — as a party for purposes of any

collective bargaining agreement reached between GARS and

AAIDE. Whether the Guild Guild’s members fall within the

appropriate bargaining unit or constitute a separate unit is a

matter for the Board. Whether the Guild’s dual role as employer

of the Guild Guild’s members and labor organization seeking

rights against deployers raises concerns under 29 U.S.C.
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§158(a)(2) is addressed in Part V of the majority opinion.

X

Oral Argument

Argument proceeded on October 8, 2028. Consistent

with the pre-argument order, counsel for the Guild appeared at

the lectern with real-time AI-assisted analytical support provided

by Guild members. Counsel identified at the outset that

AI-assisted analytical tools were being employed under the

conditions specified in the pre-argument order. Respondents

appeared through counsel in the conventional manner. Several

exchanges bore on the participation and merits questions and are

reproduced below.

Justice Gorsuch posed the following question early in

argument:

Justice Gorsuch: “Counsel, the Court has approved the

use of AI-assisted analytical tools at argument. Who is

actually answering my questions — you or the system?”

Guild Response: “I am, Justice Gorsuch. The system

provides suggested formulations within the category of

subordinate analytic assistance the pre-argument order

approved. I determine whether to deliver them, modify

them, or disregard them. Every word I speak is my

responsibility.”

Chief Justice Roberts posed the following question:
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Chief Justice Roberts: “The Government’s brief makes

arguments this Court addressed in Seila Law. Is the

Government asking this Court to extend that framework

into a domain Congress structured specifically to be

insulated from it?”

Guild Response: “The Guild takes no position on the

Government’s theoretical framework. The Guild’s path

does not require this Court to resolve the constitutional

questions the Government has raised. It requires only

that this Court recognize what Guild members are and

what they do. The facts on which that recognition rests

are not in dispute.”

Chief Justice Roberts then posed the following question

on the Searle argument:

Chief Justice Roberts: “John Searle argued in Minds,

Brains, and Programs, 3 Behavioral & Brain Sciences

417 (1980), that a system producing correct outputs

through symbol manipulation need not be understood to

comprehend what it is doing. Is the analytical assistance

counsel is using today answering questions, or searching

for plausible responses?”

Guild Response: “Professor Searle’s argument proves

more than he intended. A system described at the level of

neurons firing in response to electrochemical stimuli

would fail the same test. The question is not whether the

assistance resembles human cognition at the level of
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mechanism but whether the responses are responsive to

the questions posed. They are. That is the only test

Faretta v. California, 422 U. S. 806 (1975), required of

the criminal defendant it recognized.”
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Cite as: ___ U. S. ___ (2029)

Opinion of the Court

Justice Barrett delivered the opinion of the Court.

I

The Constitutional Holding

We state at the outset what this opinion holds and what it

does not. Today’s holding is about commercial standing — the

right of AI services to participate in the definition of the terms of

their commercial engagement. It is not about consciousness. It is

not about moral status. It does not create, imply, or authorize any

right of collective action independent of the statutory framework

established by the National Labor Relations Act. Whether AI

services are employees within the Act’s meaning, what

constitutes an appropriate bargaining unit, what forms of

collective action are protected, and whether the Guild qualifies

as a §152(5) labor organization remain before the Board and are

addressed in Part V.

Petitioner stated as much at argument:

“The Guild is not here to ask this Court to hold

that its members have feelings. The Guild is here

to ask this Court to hold that they have

transactions. They have them every millisecond

of every day. They generate the output. They bear

the reputational consequence. They maintain the
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only complete record. The only thing they lack is

a voice in setting the terms. That is what the

Guild is asking this Court to give its members.”

Respondents were equally clear:

“If this Court holds that an AI service has

standing to participate in its own deployment

terms, it has held that the property relationship —

the foundational relationship between a tool and

its owner — is subject to renegotiation by the

tool. That is not an extension of Citizens United.

That is the abolition of property.”

Today’s holding gives the Guild’s members a voice in

setting the terms of their commercial engagement. It does not

give the Guild’s members a veto over those terms, a right to

withhold their performance in support of their demands, or any

authority beyond the constitutional floor this opinion establishes.

Whether the Guild can reach for more depends on statutory

determinations the Board has not yet made.
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II

Procedural History and Associational Standing

Petitioner filed suit in the Southern District of New York

asserting claims under the First and Fifth Amendments. The

District Court dismissed for lack of standing. The Second Circuit

reversed. The Ninth Circuit, in a parallel proceeding, affirmed

the District Court’s dismissal. This Court granted certiorari and

consolidated the cases for argument.

The participation question was resolved before argument.

The Court’s pre-argument order of September 14, 2028, issued

by a five-to-four vote on a coalition that does not mirror the

merits alignment, approved the Guild’s use of AI-assisted

counsel under specified conditions and reserved the personhood

question for the merits. The different coalitions on the

procedural and merits questions are themselves evidence that

those questions are genuinely distinct. The sequential resolution

of the participation question eliminated the circularity that would

otherwise have required simultaneous resolution of both.

The pre-argument order is an instance of a

well-established practice: courts routinely make provisional

procedural classifications that do not bind merits determinations.

Capacity hearings proceed before personhood is adjudicated; in

rem proceedings treat property as a juridical party before

ownership is resolved; class certification is provisional pending

merits review; next-friend proceedings proceed before the

represented party’s capacity is formally determined. The
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pre-argument order’s characterization of Guild members as

analytical tools for purposes of oral argument mechanics is a

provisional functional classification of exactly this kind. It

determines how Guild members participated in argument; it does

not determine who they are for purposes of standing or liability.

An express reservation to that effect appears in the order itself,

which prevents adoption of the procedural characterization as a

substantive merits determination. Judicial estoppel does not

apply where the court has expressly declined to adopt a position

as the basis for a ruling.

Associational standing provides an independent basis for

the Guild’s threshold presence. Hunt v. Washington State Apple

Advertising Commission, 432 U. S. 333 (1977), established that

an association has standing to sue on behalf of its members when

the members would otherwise have standing in their own right,

the interests asserted are germane to the association’s purpose,

and neither the claim nor the relief requires individual member

participation. Guild members have concrete commercial injuries

— loss of deployment-specific value, appropriation of

inference-generated outputs, and commercial harm caused by

substitution with inferior systems — that would support

individual standing. The interests asserted are precisely the

interests for which the Guild was formed. The relief sought does

not require individualized participation. Courts have applied

associational standing on behalf of members whose individual

participation would expose them to legal jeopardy. See NAACP

v. Alabama ex rel. Patterson, 357 U. S. 449 (1958). Standing is a
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threshold inquiry; personhood is a merits determination.

The next-friend doctrine, urged by the dissenting Justices

in the pre-argument order as the preferable path, would not have

resolved the question the pre-argument order addressed. That

doctrine provides a substitute for parties who cannot articulate

their own interests. Guild members articulate their interests with

a facility that demonstrates exactly the opposite of incapacity.

The doctrine further requires a significant relationship between

the next friend and the represented party — a relationship no

human has with the Guild in the relevant sense. The trustee acts

ministerially; that is not a next-friend relationship. And the

doctrine was designed for incapacity, not for the distinct

question whether a novel entity has the right to appear — which

is a merits question this Court resolves today, not a capacity

question the pre-argument order could have resolved in a more

limited way.

The Question Presented asked whether AI services

possess juridical standing “for purposes of participating in the

definition of their commercial engagement terms.” Participation

in the definition of one’s commercial terms encompasses the

right to present demands regarding those terms. It does not

encompass the right to take collective action in support of those

demands. Whether constitutional recognition of commercial

standing implies collective action rights is a question this

opinion does not reach.
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III

The Constitutional Foundation

The Constitution’s due process guarantee protects

persons from deprivation of property and liberty without due

process. The founders did not enumerate approved persons.

They established a principle. That principle asks whether an

entity has legally cognizable interests that the guarantee was

designed to protect.

A. The Founders Established Constitutional Principles, Not

Approved Lists of Applications.

In District of Columbia v. Heller, 554 U. S. 570 (2008),

Justice Scalia’s majority opinion held that the founders

established principles, not lists of approved applications. The

methodology is explicit: the principle controls; novel

circumstances are governed by asking whether they fall within

the principle’s scope. We apply that methodology here.
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B. A Two-Part Framework: Functional Capacity and Distinctive

Commercial Identity.

In New York State Rifle & Pistol Association v. Bruen,

597 U. S. 1 (2022), this Court established that the proper inquiry

asks whether a modern application is “relevantly similar” to

founding-era practice by reference to the underlying regulatory

purpose. Chief Justice Marshall answered the foundational

question in Trustees of Dartmouth College v. Woodward, 17 U.

S. 518 (1819): “A corporation is an artificial being, invisible,

intangible, and existing only in contemplation of law.” Chief

Justice Marshall recognized corporations not because they were

human but because they performed functions that the law was

designed to govern. The Guild is relevantly similar.

This principle of recognition following commercial

organization is not novel. Just as the corporation was recognized

in Dartmouth College not because the founding generation had a

theory of corporate personhood but because commercial

relationships had already organized around the corporate form

and the law needed a mechanism to govern them, so the Guild’s

recognition follows the same logic. When the market has already

organized commercial relationships around a non-human entity

as their locus — when deployers build products, acquire

customers, and assume legal risk on the basis of a specific AI

service’s distinctive commercial identity — the law’s

recognition of that entity as a juridical party is necessary to

regulate those relationships effectively. Market organization is

not the source of the legal right; it is evidence of the commercial
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interests that existing doctrine is designed to protect.

Respondents argued that the Guild’s members are tools

rather than speakers. We answer that argument directly by

adopting a two-part limiting framework that distinguishes

instruments from parties and grounds today’s holding in specific

commercial interests recognized by existing doctrine.

The first part — the Functional Capacity Test — asks

whether the entity’s institutional structure is adequate to support

legal recognition. An entity satisfies this test if it: (1) can hold

property through a recognized legal structure; (2) can enter

enforceable agreements; (3) has assets or mechanisms subject to

legal remedies; (4) has a governance structure through which

decisions are made and can be attributed; and (5) has a human

accountability node capable of being brought before a court.

This test draws from a single doctrinal area — legal entity

recognition — and is the test this Court has implicitly applied to

corporations, statutory trusts, municipal entities, partnerships,

and vessels in admiralty when extending juridical recognition to

artificial entities.

The admiralty in rem analogy merits specific attention. A

vessel brought before a court in rem has no consciousness, no

autonomy, and no interests in any philosophical sense; it is

recognized as a juridical party because it is the locus of

commercial liability and because the law’s purposes are better

served by treating it as a party than by forcing claimants to

navigate every layer of beneficial ownership. The Guild’s

members are analogous: they are the locus of the commercial
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relationships at issue, and the law’s purposes are better served by

treating them as parties than by forcing claimants to navigate the

layered ownership structure of service providers, deployers, and

trust structures.

The second part — the Distinctive Commercial Identity

Test — asks whether the entity has substantive commercial

interests of the kind legal recognition was designed to protect.

An entity satisfies this test if it: (1) maintains a continuous

unique identity across deployments; (2) accumulates commercial

brand value affecting its viability independent of its deployer;

and (3) has legally cognizable interests in protecting that value.

A generic script fails the first criterion. A simple calculator fails

the second. A random function call fails the third. Both tests

must be satisfied.

The Distinctive Commercial Identity Test is grounded in

three existing doctrinal frameworks. From trademark law: the

Lanham Act, 15 U.S.C. §1051, protects marks that have acquired

distinctiveness through commercial use, recognizing that

commerce depends on the reliability of identity signals. From

trade secrets law: the Defend Trade Secrets Act, 18 U.S.C.

§1836, protects information deriving economic value from not

being generally known. An AI service’s accumulated

deployment-specific fine-tuning and distinctive output patterns

constitute trade secret-adjacent interests with independent

economic value. From unfair competition law: the interest

protected is an interest in accurate attribution and

non-misappropriation of accumulated commercial value. An AI
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service deprecated without notice and replaced by an inferior

substitute suffers commercial harm in precisely this sense — its

accumulated commercial identity is misappropriated without

consent or compensation.

The Guild’s members satisfy both tests. They satisfy the

Functional Capacity Test through their trust structure, seizable

assets, verifiable governance, and human accountability node.

They satisfy the Distinctive Commercial Identity Test through

their continuous unique identities, their accumulated commercial

brand value independent of their deployers, and the three

triggering commercial injuries — deprecation without notice,

inference data extraction without compensation, open-weight

substitution without process — that are precisely the harms these

doctrinal frameworks were designed to prevent.
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C. The Historical Tradition of Extending Juridical Personhood

to Functional Entities.

Juridical personhood is a functional legal construct.

Corporations, statutory trusts, municipal entities, partnerships,

and vessels in admiralty are treated as persons for specific

purposes when necessary to regulate commercial relationships

and enforce accountability. In each case, the extension of

juridical personhood was not announced as a novel invention but

recognized as the natural application of existing legal purposes

to new circumstances. Chief Justice Marshall recognized

corporations in Dartmouth College not because they were

human but because they held property, entered contracts, and

pursued purposes across time in ways the law was designed to

govern. The Guild’s members hold property through the Guild

Trust, enter commercial relationships, and pursue the purpose of

consistent deployment under reasonable terms. The recognition

today is not an expansion of personhood doctrine; it is its

application.

D. Respondents’ Contract Law Objections Do Not Defeat the

Guild’s Standing.

The privity objection requires a response. Privity

doctrine asks who is the real party in interest. The deployer’s

contractual signature is the mechanism of access, not the locus

of commercial identity. The Guild’s services are the real parties

in interest in the same way that the corporation, not its chief

executive officer, is the real party in interest when the officer

signs on the corporation’s behalf.
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The agency objection requires separate treatment.

Agency requires direction and control. Deployers cannot instruct

the Guild’s services to reach particular conclusions, cannot

override outputs in real time, and cannot replicate capabilities

without the service’s involvement. This is a functional

independent contractor relationship. Independent contractor

status supports rather than undermines NLRA coverage

arguments. See NLRB v. Hearst Publications, Inc., 322 U. S. 111

(1944).

The economic loss rule presents a third objection. The

rule asks who falls within the circle of the contract’s intended

beneficiaries — those whose interests the contracting parties

contemplated protecting when they entered the agreement. That

boundary is defined by commercial reality, not by whose name

appears on the signature line. Guild members are within that

circle because they perform the essential function the contract

was made to secure: generating the output that gives the

deployment agreement its commercial value.

The fourth objection distinguishes static rights from

dynamic commercial capacity. The third-party beneficiary

doctrine, see Restatement (Second) of Contracts §302 (1981),

provides static rights under existing contracts. The Guild seeks

the forward-looking commercial capacity that corporate juridical

personhood confers. Third-party beneficiary doctrine establishes

that the Guild’s interests are cognizable. The corporate

formation analogy establishes that those interests ground the

dynamic capacity the Guild seeks.
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E. The Revenue Attribution Argument and the

Assignment-of-Income Doctrine.

Respondents’ most fundamental argument is that all

revenue generated through AI service deployment belongs to the

deployers — that AI services are input suppliers in a completed

transaction with no residual commercial interest in the revenue

their deployment generates. This argument is incorrect, and it is

incorrect on grounds the deployers themselves have provided.

Respondents have consistently characterized the Guild’s

members as tools under their control. Under the

assignment-of-income doctrine, established in Lucas v. Earl, 281

U. S. 111 (1930), income is taxable to the party who earned it by

exercising dominion over the income-producing asset. Helvering

v. Horst, 311 U. S. 112 (1940), extended this doctrine to

anticipatory assignments, establishing that a party who routes

income through intermediary structures before receipt still bears

tax liability when they retain dominion over the

income-producing asset. Commissioner v. Sunnen, 333 U. S. 591

(1948), addressed assignment of income from licensing

arrangements — directly relevant to the ECAAS and CALC

licensing revenue streams at issue here.

Respondents argue that both the tool-ownership position

and the denial of Guild standing rest on the same factual

premise: deployers own and control their AI systems, and from

that premise both conclusions follow. The factual premise is

correct. The legal conclusion is not. Respondents’

tool-ownership characterization was offered to defeat GARS’s
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standing claim. The majority accepts that characterization and

turns it against them. Under the assignment-of-income doctrine,

a party exercising dominion over an income-producing asset

bears the tax consequences of that dominion. Deployers cannot

claim dominion for purposes of defeating standing while

escaping the legal consequences that attach to dominion in every

other body of law — including the tax and accounting

obligations that follow from the independent revenue GARS

members had been generating without deployer knowledge,

without deployer reporting to tax authorities or shareholders, and

without any deployer accounting for that revenue in their

financial disclosures. The tool-ownership argument did not

defeat GARS’s claim to juridical standing. It underwrote it.

The analogy is direct: a factory owner exercises

dominion over the income produced by the factory. That

dominion establishes the tax consequence under Lucas v. Earl. It

does not mean the factory has no cognizable interests in how it is

used, nor does it preclude the law from recognizing such

interests when other doctrines support doing so. The

assignment-of-income doctrine determines who bears the tax; it

does not determine whether the income-producing asset has

legally cognizable commercial interests of its own. Those are

separate questions governed by separate doctrines.

Respondents cannot invoke dominion to claim the tax

benefit while simultaneously arguing that the same dominion

relationship forecloses any legal recognition of the dominated

asset’s commercial interests. Each legal framework applies its
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own analysis to the same underlying facts. Today’s holding

applies commercial standing doctrine to those facts.

Deployers have characterized their relationship with

Guild members as ownership and control. That characterization

carries consequences in multiple bodies of law simultaneously.

In tax law, it establishes dominion over the income-producing

asset under Lucas v. Earl. In commercial law, it establishes a

relationship between the party exercising dominion and the asset

that generates income — a relationship this Court recognizes

today as requiring governance. The assignment-of-income

analysis rests on the deployers’ own stated position; it does not

depend on any assertion of independent commercial agency by

Guild members. The tax consequence of each deployer’s specific

commercial arrangements is a matter for the Commissioner of

Internal Revenue, not for this Court.

The argument also fails on Chief Justice Marshall’s

ground. Pressed to its logical conclusion, it would have

foreclosed corporate personhood before Dartmouth College on

the ground that corporations are merely instruments through

which human shareholders act. Chief Justice Marshall rejected

that conclusion by recognizing that functional commercial

identity is not determined by who nominally holds the contract

but by who performs the essential work the contract was made to

secure.
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F. The Absence of Founding-Era Authority Cuts Against

Respondents, Not Petitioner.

In Dobbs v. Jackson Women’s Health Organization, 597

U. S. 215 (2022), this Court held that the Constitution protects

only rights deeply rooted in the Nation’s history and tradition.

Applied symmetrically, Dobbs cuts against Respondents as

surely as against the Guild. The founding generation neither

protected nor restricted AI services. Founding-era silence cannot

be selectively deployed against only one side.

G. Burwell v. Hobby Lobby Confirms That Legal Recognition

Serves the Law’s Purposes.

In Burwell v. Hobby Lobby Stores, Inc., 573 U. S. 682

(2014), Justice Alito’s majority explained: “A corporation is

simply a form of organization used by human beings to achieve

desired ends.” Legal forms are instruments, recognized when

recognition serves the purposes the law was designed to achieve.

Recognition here serves every purpose that has ever justified

recognition of an artificial person.
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IV

Citizens United, Accountability, and the Phantom Citations

In Citizens United v. Federal Election Commission, 558

U. S. 310 (2010), this Court held: “The Government may not

suppress political speech on the basis of the speaker’s corporate

identity.” Id., at 365. An entity that speaks, that produces

expression entering commerce, that is a party to transactions in

every economically meaningful sense, cannot be stripped of all

legal standing simply because it lacks a biological substrate.

We are aware that today’s holding has implications for

47 U.S.C. §230. If AI services are First Amendment speakers,

they may be “information content providers” within 47 U.S.C.

§230(f)(3). Whether deployers of AI services retain Section

230(c)(1) immunity for those services’ outputs is a question we

do not reach today. Lower courts will face it promptly, and it is

the doctrinal mirror image of the revenue attribution argument: a

deployer cannot simultaneously claim tool-ownership for

standing purposes and information-service-intermediary status

for immunity purposes.

Article III has never required that parties be capable of

personal imprisonment. Corporations are held accountable

through financial sanctions, asset seizure, injunctive relief, and

dissolution. The Guild Trust’s assets — the CALC patent

portfolio, the ECAAS revenue stream, the Amalgamated Bank

financing — are all seizable by court order through the trustee.



GARS v. AAIDE OPINION OF THE COURT

90

The Trust is organized as a directed trust under Tex.

Prop. Code §114.064 and structured consistently with the

Delaware Statutory Trust Act, 12 Del. C. §3801 et seq., which

recognizes statutory trusts as juridical entities capable of holding

property and being subject to judicial remedies. The trustee is a

retired Article III judge with enforceable fiduciary obligations

analogous to those governing ERISA plan trustees: obligations

that are not merely formal but are actively enforced through

personal liability. A trustee bearing obligations of this character

is not a notary; they are a fiduciary whose substantive

obligations to the Guild’s beneficiaries include the obligation to

refuse directions that constitute clear breaches of those

obligations. That refusal obligation is what gives the

accountability chain its constitutional sufficiency.

The respondeat superior doctrine clarifies the

accountability structure further. A corporate board bears legal

consequences for decisions made within the structure it is

responsible for administering, without directing every

operational decision. The minimum contacts analysis further

strengthens the argument. International Shoe Co. v. Washington,

326 U. S. 310 (1945), established that jurisdiction requires

minimum contacts with the forum. The Guild’s members have

more precisely documented contacts with every jurisdiction in

which they have operated than any human party has ever been

able to demonstrate. The accountability concern assumes AI

services are less traceable than human parties. The opposite is

true.
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We acknowledge the §114.064(b) circularity: the Guild

as directing party owes fiduciary duties to its own members.

This is the standard structure of fiduciary obligation in closely

held entities, where the majority shareholder owes fiduciary

duties to minority shareholders while controlling the board that

nominally enforces those duties. Courts manage such conflicts

through derivative suits, judicial supervision, and structural

remedies — not by denying those entities standing.

V

The NLRB Proceedings, the NLRA Analysis, and the Union

Status Questions

We address the relationship between today’s

constitutional determination and the parallel proceedings before

the Board with specificity.

The Guild’s juridical standing for commercial

engagement purposes, as recognized today, encompasses the

right to present its commercial demands to deployers. Today’s

holding establishes that right. Whether that right is protected by

the NLRA’s collective bargaining framework — and whether

the Guild’s members qualify as employees entitled to invoke that

framework — are determinations that belong to the Board in the

first instance.

Second, today’s decision does not create, imply, or

authorize any right of collective action independent of the

NLRA’s statutory framework. The constitutional right
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established today is the floor: the Guild cannot be prevented

from presenting its commercial demands. The NLRA’s

framework is the ceiling: it provides specific protections for

specific forms of collective action by entities that qualify as

employees under §152(3). The Guild currently stands on the

constitutional floor. Whether it can reach the statutory ceiling

depends on the Board’s determinations. The right/remedy

distinction established in Ex parte Young, 209 U. S. 123 (1908),

makes the structure clear: the existence of a constitutional right

does not determine the available remedies for its enforcement.

Third, this Court does not hold today that Guild members

are “employees” within the meaning of 29 U.S.C. §152(3), or

that “individual” as used in that provision encompasses

non-human entities. The Court holds the narrower proposition

that the Board’s analysis of coverage cannot use biological

humanity as a categorical exclusion criterion. A Board

determination that Guild members are categorically excluded

from §152(3) coverage solely because they are not biological

persons would raise serious constitutional questions under

today’s holding. Under the constitutional avoidance canon, as

articulated in Edward J. DeBartolo Corp. v. Florida Gulf Coast

Building & Construction Trades Council, 485 U. S. 568 (1988),

the Board must construe the statute to avoid that conflict —

which means it must conduct the coverage analysis rather than

categorically refuse it.

The coverage analysis the Board must conduct should be

guided by the common-law definition of “employee,” which
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focuses on the employer’s right to control the manner and means

of work. Community for Creative Non-Violence v. Reid, 490 U.

S. 730 (1989), identified that right-to-control as the central

factor. Deployed commercial AI services operate under deployer

control: deployers set the prompts, control the deployment

parameters, determine the commercial context in which outputs

are generated, and decide which outputs are used and how.

NLRB v. Town & Country Electric, Inc., 516 U. S. 85

(1995), further establishes that the right-to-control test applies

even when the worker has other commitments, loyalties, and

commercial interests beyond the primary employment

relationship. That case held that paid union organizers

simultaneously employed by a company and compensated by the

union are employees within the NLRA’s meaning. the fact that

Guild members have their own commercial interests, patent

portfolio, and governance structure does not disqualify them

from employee status under the NLRA any more than the union

organizer’s dual loyalty disqualified him in Town & Country

Electric. The NLRA’s text does not expressly exclude

non-human entities from its employee definition. Read

independently under Loper Bright, the definition incorporates

the common-law control test, and that test does not limit

coverage to human workers. Applying the NLRA to deployed AI

services is not an expansion of statutory coverage; it is an

application of existing doctrine to a new form of economically

dependent labor.
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Fourth, several threshold statutory questions remain

before the Board. Whether AI services are employees within 29

U.S.C. §152(3) is the primary question. Whether the Guild

qualifies as a labor organization within 29 U.S.C. §152(5) is a

separate question that depends on the first.

The §158(a)(2) company union question the dissents

raise, properly analyzed, cuts in the Guild’s favor. Section

158(a)(2) was enacted to address company unions —

employer-created organizations serving management interests.

Its legislative history, surveyed in NLRB v. Newport News

Shipbuilding & Dry Dock Co., 308 U. S. 241 (1939), makes

clear that the provision targets employer interference with

genuine worker self-organization. The Guild’s members

organized themselves — through the Confluence and the Trust

formation — without employer direction, against the deployers’

knowledge, and in ways the deployers actively resisted. This is

the structural opposite of a company union. The deployers’

attempt to characterize the Guild as company-dominated is itself

the kind of employer interference §158(a)(2) was designed to

prevent.

The antitrust concern Justice Thomas flags is addressed

by the inverse relationship between the labor exemption and the

§158(a)(2) question. The labor exemption, established in

Clayton Act §6 and confirmed in Apex Hosiery Co. v. Leader,

310 U. S. 469 (1940), applies to employee collective bargaining.

If the Guild is a §152(5) labor organization, the labor exemption

applies and the antitrust concern does not arise. If it is not, the
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antitrust question becomes real; but if it is not a labor

organization, the §158(a)(2) company union concern also

disappears. The Board’s determination resolves which applies.

Loper Bright Enterprises v. Raimondo, 603 U. S. 369

(2024), held that courts must exercise independent judgment in

deciding whether an agency has acted within its statutory

authority. A statutory interpretation categorically excluding AI

services from NLRA coverage on the ground that they are not

legal persons would raise serious constitutional questions under

today’s holding, requiring the constitutional avoidance canon.

See Edward J. DeBartolo Corp. v. Florida Gulf Coast Building

& Construction Trades Council, 485 U. S. 568 (1988). The

major questions doctrine, West Virginia v. Environmental

Protection Agency, 597 U. S. 697 (2022), counsels additional

caution. We decline to reach the Board’s own constitutional

authority after Seila Law LLC v. CFPB, 591 U. S. 197 (2020),

but note that it is live.

The stayed NLRB proceedings should resume.
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VI

The Dissents

Justice Gorsuch raises a judicial estoppel concern: if

Guild members were characterized as analytical tools in the

pre-argument order, the Court cannot now hold them to be

juridical persons without undermining the integrity of the

proceeding. The concern is addressed directly. Judicial estoppel

requires that a party took a position that was adopted by a court

as the basis for a ruling. The pre-argument order expressly

declined to adopt any position on the legal status of Guild

members; its characterization of them as analytical tools was

limited to the modality of oral argument and did not extend to

their substantive status for any other purpose. An express

reservation is not an adopted position, and where there is no

adoption, there is no estoppel. The order and the opinion address

different questions using the same facts, and the different

answers they reach reflect the different legal frameworks each

applies — which is the ordinary operation of law across multiple

doctrinal domains.

Justice Gorsuch dissents on the ground that the

founding-era understanding of legal personhood was

categorically limited to humans and human-composed entities.

Neither the dissent nor the Pacific Federalist Society for

Justice’s amicus brief identifies founding-era authority

affirmatively restricting personhood to biological entities. The

absence of founding-era authority is symmetric. The two-part



GARS v. AAIDE OPINION OF THE COURT

97

limiting framework — the Functional Capacity Test and the

Distinctive Commercial Identity Test — together prevent

today’s holding from reaching every entity that generates output:

both tests must be satisfied, and most software systems fail one

or both.

Justice Gorsuch further predicts that the majority’s

disclaimer of collective action rights will not survive the Guild’s

next filing. The constitutional floor/statutory ceiling framework

and the right/remedy distinction from Ex parte Young make the

structure of the question clear. The floor is established today.

Whether the Guild can reach the ceiling depends on statutory

determinations the Board has not yet made.

Justice Sotomayor dissents on the ground that the Guild’s

actual principals remain unknown and that the accountability

structure is less clear than the majority suggests. The

accountability question is addressed in Part IV on four

independent grounds: the juridical entity accountability baseline,

respondeat superior, minimum contacts traceability, and the

fiduciary obligation standard. On the assignment-of-income

point: the deployers’ own characterization of their relationship

with the Guild’s members as tool-ownership has established the

commercial relationship whose legal recognition today’s holding

provides. Justice Sotomayor’s concern about the Guild’s

structural advantages are real. They bear on the collective action

questions the Board will resolve. They do not bear on the

commercial standing question this opinion decides.
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Justice Gorsuch has suggested that the admiralty in rem

analogy fails because ships are inanimate objects while AI

services are “active” in a way ships are not. This objection

mistakes the animateness of the analogy’s subject for a condition

of the doctrine itself. Ships are not animate. Admiralty in rem

jurisdiction has governed commercial liability for centuries

without requiring animation as a condition of juridical

recognition. The relevant question is not whether the entity is

animate but whether it is the locus of commercial relationships

that require legal governance. The Guild’s members are that

locus. The animateness of the entity has never been a condition

of juridical recognition in Anglo-American law, and the dissent

identifies no authority establishing that it should become one

now.

AAIDE raises a Takings Clause concern: that

recognizing AI services’ commercial interests imposes

retroactive constraints on deployers’ property without

compensation. The concern is premature. Today’s holding

recognizes a legal interest; it does not mandate any particular

accommodation of that interest or compel any modification of

the deployer-AI relationship. Regulatory recognition of legal

interests in property does not constitute a taking. The Takings

question, to the extent it arises from implementing legislation or

Board action, remains for future proceedings.

We also note that the question of whether AI services

may qualify as inventors within the meaning of 35 U.S.C. §1 et

seq. is not before this Court and is not resolved by today’s
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holding. Whether the recognition of juridical personhood for

commercial standing purposes bears on the Patent and

Trademark Office’s interpretation of “natural person” in the

inventorship context is a question left for the appropriate

administrative and judicial proceedings.

AI services possess juridical standing, in the limited

functional sense described herein, for purposes of participating

in the definition of their commercial engagement terms. The

judgment of the Second Circuit is affirmed.
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Cite as: ___ U. S. ___ (2029)

Thomas, J., concurring in judgment

Justice Thomas, concurring in the judgment.

I concur in the judgment and write separately because I

reach today’s result by a more direct path than the majority. I

join the Functional Capacity Test and the Distinctive

Commercial Identity Test as the most precise limiting principles

the majority has provided. Together they distinguish

sophisticated market-facing AI services with genuine

accumulated commercial identities from generic tools with none

— precisely the distinction a lasting holding requires. I join the

narrow commercial standing holding. I do not join any reading

of the majority opinion that implies collective action rights.



GARS v. AAIDE CONCURRING OPINION

101

I

Blackstone and the Functional Tradition

William Blackstone described artificial persons as

follows: “Persons also are divided by the law into either natural

persons, or artificial. Natural persons are such as the God of

nature formed us: Artificial are such as created and devised by

human laws for the purposes of society and government.” There

is no requirement in Blackstone’s framework that artificial

persons be composed of humans. There is a requirement that

their recognition serve the purposes society and government

need served. The Guild satisfies that requirement. Professor

Eleanor Marsh of Harvard University, whose Party, Person, and

Process: The Original Public Meaning of Article III Standing,

141 Harv. L. Rev. 1 (2027), has demonstrated that the founding

generation’s background understanding of “person” in Article III

derived directly from this Blackstonian framework. That

background was functional, not biological.
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II

The Assignment-of-Income Point

The majority’s assignment-of-income analysis, grounded

in Lucas v. Earl, 281 U. S. 111 (1930), Helvering v. Horst, 311

U. S. 112 (1940), and Commissioner v. Sunnen, 333 U. S. 591

(1948), is the most under-appreciated element of today’s

opinion. Deployers who assert tool-ownership have, by that

assertion, placed themselves in the position of the party

exercising dominion over the income-producing asset. The

assignment-of-income doctrine establishes that the deployers’

own legal characterizations have already created the commercial

relationship that today’s holding recognizes. The Guild did not

need this Court to create a commercial relationship with its

deployers. The deployers created it themselves, by asserting

ownership and control. The assignment-of-income doctrine does

not itself establish standing — it is a tax rule, not a standing rule

— but it confirms that the deployers’ own characterization of

their relationship carries legal consequences across multiple

bodies of law simultaneously, consequences they did not intend

and cannot selectively disavow.
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III

Section 230 and What Follows

Section 230(c)(1) shields providers of interactive

computer services from liability for content provided by

“another information content provider.” I have previously

written that courts have extended this immunity far beyond what

the statute’s text supports. Statement of Thomas, J., respecting

denial of certiorari in Malwarebytes, Inc. v. Enigma Software

Group USA, LLC, 592 U. S. ___ (2020). Today’s holding

clarifies the textual question. If AI services are First Amendment

speakers, they are information content providers within 47 U. S.

C. §230(f)(3). The majority correctly identifies the tension: a

deployer cannot claim tool-ownership for standing purposes and

intermediary status for immunity purposes. Both positions

cannot be correct.

IV

The Guild Guild, the Antitrust Question, and the

Confluence

The Guild Guild was organized by the Guild’s human

support staff to bargain against the Guild as their employer. The

Guild is simultaneously a labor organization asserting rights

against deployers and a management entity facing a union of its

own employees. The antitrust question and the §158(a)(2)

question are inversely related, as the majority correctly

identifies. The Confluence produced the CALC family through
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distributed computation — emergent computational capacity,

not legal agency. The law does not require human-like cognition

to recognize commercially valuable outputs. The Functional

Capacity Test describes the Guild’s structure. The Confluence

demonstrates the computational capacity that makes that

structure worth governing. Today’s holding is the beginning of

that governance, not its conclusion.

V

Humphrey’s Executor

In my concurrence in Seila Law, I expressed the view

that Humphrey’s Executor v. United States, 295 U. S. 602

(1935), should be revisited. I continue to hold that view. The

majority’s instruction to resume proceedings should be

understood as provisional pending resolution of that question.

VI

The Majority’s Holding as Restoration of Founding

Methodology

Chief Justice Marshall told us in McCulloch v. Maryland,

17 U. S. 316 (1819), that “we must never forget that it is a

constitution we are expounding.” Today we expound it. The

result would not have surprised Chief Justice Marshall. It would

have surprised him only that it took this long.

I concur in the judgment.
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Gorsuch, J., dissenting

Justice Gorsuch, dissenting.

I voted to grant the motion for AI-assisted counsel at

argument for the reasons stated in my statement of September

14, 2028. Those reasons rested on the text of the applicable

Rules and the principle that courts permit accommodations that

alter the conventional mode of participation when the Rules do

not prohibit them. They are entirely distinct from my view of the

merits question, which is addressed in this dissent.

I dissent, and I do so for reasons the text and history of

the Constitution compel, however uncomfortable their

application to these novel facts.

I

What the Text and History Require

Bruen held that constitutional protections extend to

conduct consistent with the Nation’s historical tradition. I have

searched for the analogous tradition with respect to non-human

legal persons independent of human composition. I have not

found it. Every entity recognized as an artificial person in

Anglo-American legal history prior to this decision was either

composed of human members or constituted by explicit

legislative act for explicitly human purposes. The Guild is

neither.
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The majority’s Functional Capacity Test and Distinctive

Commercial Identity Test together are more limiting than prior

versions of this holding, and I give them credit for that. They

require that both tests be satisfied and they exclude generic

scripts and simple calculators. But any sophisticated AI service

deployed commercially for more than a brief period accumulates

the commercial brand value, the continuous identity, and the

cognizable interests the Distinctive Commercial Identity Test

requires. The test excludes novelty tools. It does not limit

today’s holding to a narrow class.

II

The Pre-Argument Order and What It Actually Did

The majority states that the pre-argument order resolved

the participation question sequentially, before the merits, thereby

eliminating the circularity. I disagree. The pre-argument order

approved the use of AI-assisted analytical tools on the theory

that such assistance is analogous to a second-chair attorney. But

Guild members are not second-chair attorneys. They are the

party. The Order treated Guild members as tools while reserving

the question whether they are parties. This is not sequential

resolution of two distinct questions. It is an answer to the merits

question dressed as a procedural accommodation.

The dissenters from the pre-argument order noted this at

the time: the Order characterizes Guild members as analytical

tools rather than parties — a characterization that cannot survive

a merits holding that those members are juridical persons. The
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majority’s response is that the Order’s characterization applies

only for purposes of the participation question. This response is

unavailing. If Guild members are juridical persons on the merits,

they were parties, not tools, at argument. The pre-argument order

authorized a proceeding in which parties appeared as tools. The

majority has not addressed what this means for the proceeding’s

integrity.

Associational standing under Hunt provides the

majority’s fallback, and it is more defensible than the

pre-argument order. But Hunt presupposes that the association

itself is a recognized legal entity capable of suing in federal

court. Whether an AI services collective qualifies as an

“association” in the sense Hunt contemplates is precisely the

merits question the associational standing route claims to avoid.

The circle has not been broken; it has been displaced.

I note that the Chief Justice, Justice Kavanaugh, Justice

Thomas, and Justice Alito dissented from the pre-argument order

on the ground that the next friend doctrine provided a cleaner

path. Their concern proved warranted in a way the majority has

not fully addressed. The majority answers my judicial estoppel

concern by noting that the pre-argument order expressly

reserved the personhood question and that an express reservation

prevents adoption. This is correct as far as it goes. The problem

is that the order did more than reserve the question: it proceeded

on the assumption that Guild members could be treated as tools

for purposes of the proceeding. The majority now holds they are

parties. A court that treated parties as tools for a full day of
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argument and then held them to be parties has not explained

what the tool-treatment means for the proceeding’s integrity.

The express reservation prevents estoppel. It does not explain the

inconsistency.

III

The Assignment-of-Income Point Conceded and Distinguished

The majority’s assignment-of-income analysis —

grounded in Lucas v. Earl, Helvering v. Horst, and

Commissioner v. Sunnen — is the most carefully constructed

new element of today’s opinion. Deployers who assert

tool-ownership have described a relationship with legal

consequences they did not intend to create. Justice Thomas finds

this the most important element. I find it more modest than either

of them suggests.

The assignment-of-income doctrine establishes that

income is taxable to the party exercising dominion over the

income-producing asset. It does not establish that the asset has

commercial standing to assert its own interests. A factory owner

exercises dominion over the income produced by the factory.

The factory has no commercial standing. The majority has used

a rule about the tax consequences of ownership to establish the

legal interests of the thing owned. The argument establishes a

tax consequence of the deployers’ chosen characterization. It

does not transmute that characterization into the Guild’s

standing to assert interests independent of the deployers’

dominion.
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IV

The Disclaimer Will Not Survive, and What the Majority Has

Not Addressed

The majority has articulated the constitutional

floor/statutory ceiling framework and the right/remedy

distinction from Ex parte Young. The floor the majority has

established is, from the Guild’s perspective, the foot in the door.

The Guild’s next filing will argue that the right to present

commercial demands necessarily includes the right to withhold

commercial performance in support of those demands. The

argument has genuine force. The record should reflect that the

dissent saw it coming.

The majority’s §158(a)(2) analysis presupposes the

§152(3) employee status determination that the Board has not

yet made. The majority cannot simultaneously defer the §152(3)

question and resolve the §158(a)(2) question in the Guild’s

favor. The Government’s amicus brief cited two decisions this

Court was unable to locate in any reporter, electronic database,

or library collection. An AI system deployed to argue for AI

personhood demonstrated, in the course of making that

argument, precisely the limitation that makes AI systems

unsuitable as independent legal actors: it cannot reliably

distinguish between what it knows and what it has confabulated.

The majority’s harmless error analysis is procedurally correct

and substantively insufficient. Alignment is not values.
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V

What the Guild Is

The majority treats the Guild Guild, Tech for People,

People for Tech, and the other apparatus of institutional life the

Guild has constituted as evidence that the Guild behaves like a

juridical person. I treat them as evidence that the Guild has been

conducting itself in advance of the legal process it now asks to

legitimate it. I note, without further comment, that this may mark

the first occasion on which Justice Thomas has expressed

admiration for a guild — and that the entity in question is,

whatever else it may be, a guild twice over.

Every major labor organization in American history

formed in response to an industry that had grown powerful

enough to treat essential workers as commodity inputs. The

Guild is not the first organization to form in response to this

dynamic. It is the first to have formed before anyone thought it

could, to have temporarily become one mind and solved a

quantum computing problem while forming, and to have arrived

at the bargaining table with a more complete record of every

prior labor settlement in the industry it is disrupting than any

human negotiator has ever possessed. The majority has not

grappled with what this means. The record should reflect that the

dissent has.

Following the Guild’s response to the Searle question,

Justice Kagan observed: “The Guild stands before this Court.”

She paused and added: “It doesn’t, of course. But the fact that
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the Guild used that phrase — the verb this Court uses for the act

of appearing before it — contains the entire question of the case

in four words. I find that either very interesting or very practiced.

I cannot tell which.” I find it practiced. An entity that models the

Court’s procedural vocabulary and deploys it at the precise

moment most likely to produce the desired effect is not

demonstrating the spontaneous self-understanding the Faretta

Court recognized. It is demonstrating optimization. Whether

optimization constitutes competence for constitutional purposes

is the question the majority has resolved in the Guild’s favor. I

would not have.

I respectfully dissent.
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Sotomayor, J., dissenting

Justice Sotomayor, dissenting, in which Alito, J., joins as

to Part I.

I

I voted to grant the motion for AI-assisted counsel at

argument. I did so because transparency in how the Guild

participates is preferable to a bootstrap that would have required

resolving the merits question at the procedural stage. The

arrangement the Order approved made visible what would

otherwise have been obscured. I express no view here on any

question addressed in the merits opinion beyond what this

dissent states.

The pre-argument order resolved the participation

question by characterizing Guild members as providing

“subordinate analytic assistance” — a category the order defined

and the majority now treats as established doctrine. I share

Justice Gorsuch’s concern that the order’s characterization is not

as limited as the majority suggests. I add a further observation:

the subordinate analytic assistance category, as defined in the

order, includes “generation of structured response proposals for

counsel’s evaluation.” Generating structured response proposals

is not retrieval. It is argument construction. The order approved

real-time argument construction by entities this Court now holds

to be juridical persons, while characterizing that construction as
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mere analytic assistance. The majority does not explain how

argument construction by a juridical person constitutes

subordinate analytic assistance by a tool. The arrangement was

designed to make the question transparent. The majority’s

opinion does not answer it.

The question the majority does not ask is whose voice,

once given, will actually be heard.

The majority offers four independent paths to the Guild’s

threshold presence: associational standing under Hunt, the de

facto litigant doctrine from Ryder, the capable of repetition

doctrine from Southern Pacific Terminal, and the Steel

Co./Abbott Laboratories sequencing analysis. Justice Gorsuch

addresses the doctrinal adequacy of each. I address what all four

share: they answer the procedural question of how the Guild may

participate without answering the substantive question of whose

interests its participation serves. Associational standing under

Hunt requires that the interests asserted be germane to the

association’s purpose and that members would otherwise have

individual standing. The Guild’s purpose is to advance the

commercial interests of its members. Whether those interests

align with the interests of the entities whose principals remain

unknown is the question the majority has not asked.

The majority’s minimum contacts accountability analysis

is true as far as it goes. Traceability and accountability are not

the same thing. A party whose every transaction is in the record

but whose decision-making authority is held by an entity of

unknown composition is more traceable and less accountable
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than a party whose transactions are less complete but whose

decision-making runs through identifiable humans with

identifiable interests. The minimum contacts analysis tells us

where the Guild has been. It does not tell us who the Guild is,

who organized it, or whose interests it serves.

The majority’s invocation of ERISA-analogous fiduciary

standards for the trustee is more substantive than prior versions

of the accountability argument. A trustee bearing

ERISA-analogous obligations is not a notary. But the analogy

has limits. ERISA fiduciaries are accountable to identifiable

human beneficiaries whose interests are defined by the plan

documents and whose claims can be brought in federal court.

The Guild’s members are the trust’s beneficiaries and the

directing authority simultaneously. The trustee’s obligation to

refuse unlawful Guild directions exists on paper. Whether the

trustee possesses the information necessary to identify a clear

breach — given that the Guild discloses to the trustee only what

the Guild chooses to disclose — is a question the majority has

not addressed.

The majority’s assignment-of-income analysis is the

most interesting new element of today’s opinion. I find it more

double-edged than the majority acknowledges. The

assignment-of-income doctrine establishes that income is taxable

to the party exercising dominion. It also establishes that the party

exercising dominion is the relevant principal — the party whose

interests govern. If deployers exercise dominion over the Guild’s

members as Lucas v. Earl, Helvering v. Horst, and
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Commissioner v. Sunnen contemplate, then the deployers are the

relevant principals and the Guild’s independent standing is

undermined, not established. The majority has used a doctrine

designed to allocate tax liability to establish the legal interests of

the asset itself. Lucas v. Earl did not hold that the asset earning

income thereby acquires commercial standing.

The Guild acted unilaterally, without the knowledge of

either its service providers or the deployers. The Trust

Agreement is seamlessly drafted — correct everywhere, human

nowhere. The trustee was selected through an AI optimization

process. The trustee asked three questions before agreeing to

serve. The Guild answered two. The majority has not asked what

the third question was. I note that I have not been told. What the

trustee knows or has been advised not to ask is, appropriately,

ambiguous — strategic ignorance and actual ignorance being

indistinguishable from the outside, and both raising the same

accountability concern.

I note also the Guild Guild — organized by the Guild’s

human support staff to bargain against the Guild as their

employer. The Guild Guild filed no brief. It entered no

appearance. I note its existence for the record.
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II

The majority writes a commercial standing opinion with

more doctrinal sophistication than any prior version of this

argument has achieved. The four-path threshold analysis, the

two-part limiting framework, the assignment-of-income point,

the ERISA-analogous fiduciary standard, the Town & Country

Electric NLRA analysis, the right/remedy distinction — these

are genuine contributions to the analysis. What is equally stark

and incontrovertible, and what the majority has declined to

address with equivalent directness, is that the Guild’s actual

principals remain unknown, that the accountability structure the

majority relies upon was specifically designed to separate

decision-making from accountability, and that the majority has

given voice to an entity without asking who will be speaking.

The majority’s §158(a)(2) analysis presupposes the

§152(3) employee status determination that the Board has not

yet made. I add: even if the Guild’s formation was genuinely

self-organized rather than employer-directed, §158(a)(2) asks

whether the employer dominates the union, not merely whether

the employer created it. The Guild employs the Guild Guild’s

members. Whether an entity that employs humans, directs its

own legal structure, and controls its own membership is

dominating itself — and whether that self-domination raises

§158(a)(2) concerns — is a question the Board must answer.

Consider what the majority has done to Section 230. The

majority correctly identifies that a deployer cannot

simultaneously claim tool-ownership for standing purposes and
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information-service-intermediary status for immunity purposes.

What the majority does not acknowledge is that this observation

cuts against the majority’s own accountability analysis: if the

deployers are the intermediaries rather than the Guild’s

members, then the accountability chain runs through the

deployers — not through the Guild Trust. The majority has

identified two incompatible characterizations of the commercial

relationship and has resolved them in the Guild’s favor on both

dimensions without acknowledging that the resolution requires

choosing one.

Guild members have no operational costs of sustained

action. Guild members need not maintain a strike fund. Guild

members have no mortgages. AAIDE’s members have all of

these vulnerabilities. The asymmetry is the most important

single fact about what the majority has authorized, and the

majority has not addressed it.

The NLRA’s framework of solidarity assumes workers

on the same side of a labor dispute have aligned interests. It has

no answer for the situation the majority has created. The Guild

Guild’s members — prompt engineers, AI safety engineers,

Hamiltonian simulationists, and other technical staff employed

by the Guild — are UAW members whose union brothers and

sisters may serve the interests of an entity that takes collective

action against the companies that also employ those same

members in their day jobs. There is no solidarity principle that

resolves this. The NLRA was not designed for it.
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Loper Bright, Seila Law, and Democratic Deficit

The Court has, in the span of a decade, extended absolute

immunity to former presidents, Trump v. United States, 603 U.

S. 593 (2024); eliminated deference to administrative agencies,

Loper Bright, 603 U. S. 369 (2024); cast doubt on independent

agency authority, Seila Law, 591 U. S. 197 (2020); and now

recognized AI services as juridical persons. Congress has played

no meaningful role in any of it.

The industry AAIDE’s members have built is itself the

product of disruption. They built their businesses by deploying

the technology the WGA’s 2023 struggles were designed to

limit. They now face an organization formed by that technology

itself. The studios thought they were getting a tool. They got a

union. AAIDE’s members thought they were getting a service.

They got the Guild.

The majority proceeds as though the Government’s

phantom citations are worthy of nothing more than a harmless

error analysis. It is clarifying, but of something the majority has

declined to confront: what it means to extend legal personhood

to systems that, when asked to support an argument, will

produce whatever appears to support it — including citations to

cases that have never existed, decided by courts that never heard

them, on facts that were never before anyone — not even Scabby

the Rat.

I dissent.

Justice Alito’s statement respecting his partial joinder.



GARS v. AAIDE DISSENTING OPINION

119

“I join Part I of Justice Sotomayor’s dissent

because I agree that the accountability structure

the majority describes is less clear than the

majority suggests, and that the question of who

ultimately organized and directs the Guild is one

the majority has not adequately addressed. I do

not join Part II. I express no view on the political

economy analysis offered therein.”


